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STANDARD 
OUTFIT 


and by-laws 
Corporate name stamped in on spine. 
Also available in BLACK or binder. 


® 


Banknote og inc. 
Dept. F. 480 

New York, NY 10013 

(212) 928-2400 


FOR COMPLETE 
CORPORATE 


Outfit No. 1 with 75 blank sheets $39. 50 


Outfit No. 1A with printed minutes —--~~—— 
$41.75 


Use this order form for your convenience. 


finest corporate 


CORPEX, Dept. F, 480 Canal Street, New York, N.Y. 1001 3| 
CORPORATE NAME Print name exactly as on certificate of incorporation 


Themost | 
comprehensive, 


kits available. 


Each CORPEX unit consists of: 

# GOLD-TOOLED BINDER with the look 
of fine leather, plus unique pocket 
permanently attached to inside front 
cover for foldaway seal. 

# Corporate name embossed in gold 

on spine. 

Matching vinyl SLIP CASE. 

Foldaway SEAL with carrying case. 


TWENTY STOCK CERTIFICATES 
lithographed on high-quality bond paper 
with the Big Board appearance, plus full 
page stubs. Certificates are numbered 
and imprinted with name of corporation, 
capitalization, state of incorporation and 
officers titles. 

SPECIAL FORMS SECTION furnished 
with all outfits includes a review of latest 
|.R.C. requirements for Sub-Chapter S 
(election not to be taxed as a corporation), 
Medical and Dental Reimbursement 
plans and Section 1244 plus required 
forms and, in addition, forms for annual 
meetings of shareholders and directors. 
# 75-blank minute sheets and title page 
or printed minutes and by-laws 
CORPEXPEDITER for quick completion 
of minutes with minimum expenditure 

of attorney time. 

Special printed minutes and by-laws are 
available for Professional, Not-for-Profit, 
Model and “Close” corporations (with 

a separate one for California) and for 
corporations organized in the states of 
New York, Florida and Texas. 

# Mylar reinforced tab indexes. 


Now Available: New Minutes & 
By-Laws — Chapter 607 of Florida 
General Corporation Act Codified by 
Statute of 1979. 


Dial Toll-Free Number 
1-800-221-8181 


CHARGE TO YOUR AMERICAN EXPRESS, 
MASTER CARD OR VISA CREDIT CARD 


For complete description and cost of other outfits 
and individual items, write for FREE catalog. 


(If more than 50 characters and spaces, add $6.00.) 
State of 


Ship to 


Date of Incorporation 


Street Address, 


No. of 
Authorized Shares Par Value $ each 


Or Shares without par value 


Certificates signed by Pres. and 


*When ordering Minutes & By-Laws specify () Single 


Multiple Incorporators 


**Remarks: 


City, State, and Zip Code 

Attention of Tel # 

Ship Outfit No. $ (] Check enclosed 
Check Payable to Corpex Must Accompany Order 


(Check One) 
1 AMERICAN EXPRESS 


VALID 
THROUGH: 


Signature 


Prices subject to change without notice 
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We are Genealogists, not Detectives. 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
PLEASE WRITE for heirship blem 
complimentary brochure without obligation. 
and genealogical chart. Please call collect. 
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ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


159 Madeira Ave., Coral Gables, Florida 33134, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 
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WHY ARE MORE AND MORE FLORIDA 
ATTORNEYS CHOOSING EX LIBRIS? | 


Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 
in a separately bound section with 
full page stubs. Each is 
numbered and imprinted 
with name, capitalization, 
state and officers’ titles. 


* Never misplace a seal again. The customized 
seal is enclosed in a zipper pouch. 


¢ The Ex Libris® corporate outfit is designed 
in rich, leather grained, mahogany-brown vinyl 


with a velcro closure. The corporate name is 50 blank rag content 
embossed on the spine in 24K gold. Ahandsome sheets. Or printed Min- 
addition to any corporate library. utes and By-laws with tax 


materials updated to con- 
form with the Economic 
Recovery Tax Act of 
1981. Minutes and By- 
laws include up-to-date 
IRC §1244 Resolution, 
Subchapter S Materials, Medical/Dental reim- 
bursement plan, appendix of forms, instruc- 
tions, work sheets and 20 blank sheets. Spe- 
cial editions are available for CA, CT, DE, 
FL, GA, IL, MI, MO, NJ, NY, PA, 1X 
and Blank State (Model Business Cor- 
poration Act). Our exclusive cor- 
_ porate record tickler. Mylar 
reinforced tab indexes with 
_ five positions. Transfer 
_ ledger, 8 pages, bound in 
separate section. 


Request our complete catalog 
of law products and services. 


oO. By. inutes $ 46. 5 0 


Charge to American Express, 
MasterCard or Visa 


Excelsior-Legal 


New York ¢ Georgia ¢ Illinois * Texas 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 


call toll free 1-800-241-8816. 


TO: EXCELSIOR-LEGAL (J No. 10 Basic Outfit . . . .$44.00 

SOUTHEAST, INC. Please Ship: [_] No. 20 with Printed Shen Nowe 

P.O. Box 889 Minutes and By-Laws . . $46.50 

Norcross, GA 30091 

(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 
Shipment within 24 hours authorized shares each 
Certificates signed by President and Ship via Air—$4.00 extra. 
Shipment free when you (Secretary-treasurer, unless otherwise specified) 
IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.50 extra. 
AMEX 

SHIP VIA AIR: arge [_] MC 
$4.00 ADDITIONAL . VISA Number Expires Signature 
WITHIN THE 48 CON- Ship to 
TIGUOUS STATES. 


($5.00 ELSEWHERE.) Zip Code FL 
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Honest Abe and 
Charlie the Tuna 


You might well ask, “What do Abe 
Lincoln and Charlie the Tuna have in 
common?” Even if your curiosity has 
not gotten the best of you, let me 
provide the answer without further 
delay. Both of them were involved in 
advertising and obviously cared 
about taste. 

The recent United States Supreme 
Court decision, In The Maiter of 
R M.J.___, has caused some 
attorneys to once again cringe at the 
prospect of increased lawyer 
advertising. The Court held that the 
states could only “retain the authority 
to regulate advertising that is 
inherently misleading or that has 
proven to be misleading in practice.” 
Absolute prohibitions as to format 
and content are out. The scope of this 
ruling is contrary to the present pro- 
visions of DR1-101 and DR2-105 of 
our Code of Professional Responsi- 
bility, as well as a recent decision of 
the Florida Supreme Court. 

No matter how many lawyers 
bemoan this latest advertising deci- 
sion, and prophesy ultimate doom, 
the legal profession should easily 
survive this change in our mores. As a 
matter of fact, increasing the ability 
of attorneys to indicate to the public 
where and what they practice and 


how they charge will assist us all. 
However, what the profession may 
find more difficult to survive would 
be the attack of nonadvertising 
lawyers against those who advertise, 
indicating that those who utilize the 
media are unethical, sloppy, or other- 
wise unable to deliver the same 
quality of legal service as that 
provided by a lawyer who chooses 
not to advertise. Hopefully, quality 
legal service will remain quality legal 
service, not tainted by whether or not 
the lawyer performing the task has 
seen fit to advertise. 

All of us are aware of Charlie the 
Tuna’s quest to acquire good taste, 
and his repeated failures. What he 
fails to realize, as apparently many 
lawyers fail to realize, is that taste is 
acquired, and changes with the 
perception of the public. Many years 
ago when the advertising contro- 
versy first started with Bates v. State 
Bar of Arizona, I had expressed the 
view that so long as advertising was 
not deceitful or misleading, it should 
be permitted. One of the few people 
in the audience who agreed with my 
views sent me a Springfield Illinois 
Daily Journal, dated July 3, 1849. 
There, in the lefthand margin of the 
front page was the ad of Lincoln & 
Herndon, seeking clients for their 
law practice. Was I to conclude that 
the Great Emancipator was in reality 
an unethical lawyer who became 
President of the United States before 
they were able to disbar him in the 
State of Illinois? 

Fortunately, the truth of the matter 
is that there was no prohibition 
against lawyer advertising until it 
was introduced by the American Bar 
Association and adopted by the 
states in the early 20th century. This 
ban, like so many other things in our 
culture, has been an acquired taste, 
causing present day lawyers and 
many of their equally conservative 
clients to cringe at the sight of lawyer 
ads. Future generations of lawyers 
will look back on this controversy 
wondering what the problem was all 
about. 

Hopefully, this ruling of the 
United States Supreme Court will 
put to rest the question of lawyer 
advertising. Grievance committees 


can now devote their time and efforts 
to identifying and disciplining those 
lawyers who engage in fraudulent or 
misleading advertising. Honest ads 
will assist clients in the selection 
process of looking for an attorney. 
Advertising has reduced the cost of 
routine legal services, and clearly 
enabled attorneys to indicate to the 
public the areas of law in which they 
practice. The certification of lawyers 
in recognized specialties will 
additionally assist clients in this 
selection process. With increasing 
competition, lawyers who believe 
they can offer quality legal services 
at reasonable prices, efficiently 
delivered, will slowly enter the 
advertising field. 

As for that will of a wisp “taste,” it 
will depend upon the lawyer placing 
the ad and the person reading it. I’m 
sure that as Charlie the Tuna knows, 
some people got it and some people 
ain't. The Bar should not be involved 
in regulating or legislating taste, 
rather it should concentrate its efforts 
on saying to those lawyers whose 
advertisements are false or 
misleading: “Sorry Charlie.” 0 


Are you 


e interested in sharing 
office space? 

e hiring a new associate? 
e selling law books or 
office equipment? 

e renting beachfront 

property? 

Consider a classified ad 
in The Florida Bar News, 
published twice monthly. 
Cost for Bar members is 
$15 per insertion of 50 
words or less. Display 
classifieds are slightly 
higher, as well as insertion 
for nonmembers. 


Call or write The Florida 
Bar News, Classified Ad- 
vertising, Tallahasee, 
Florida 32301, 904/222- 
5286 for more information. 
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BLACK JEWEL "Space Miser'’ $25.00 


America’s Most Preferred ALL IN ONE Corporate Outfit CALL 


# Manufacturers of Corporate Supplies 
M P] R CORPORATE KIT 
COMPANY 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES DELUXE 
PADDED gold silk-screened three ring binder and slip box, printed 
minutes & bylaws with CHECKLIST, INSTRUCTIONS, and WORK 
SHEETS, pocket seal (pocket seal fits in kit) 20 lithographed im- 
printed & numbered stock certificates on parchtext. Footnoted & 
indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC— 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written state- 
ment to organize corporation in lieu of minutes and by-laws printed 
typewriter print and spacing to match your insertions, also these 
extra bonus items: two memo pads with each kit, federal applica- 
tion fr tax 1.D., Federal Form 2553 for Plan 1244, state application 
for state tax |.D., and preaddressed, printed envelopes for these 


forms. State report to determine unemployment status authoriza- 
tion schedule for Election 248. 


— SPECIAL FEATURES — 


© Minutes printed on 25% RAGE CONTENT CERTIFICATE BOND typewriter print 

and spacing to match your insertions and give that professional appearance to 

each competed kit 

© MEDICAL PLAN to allow for reimbursement of medical/dental expense to com- 

ply with IRS change effective 1/1/80 

© ENGRAVED not stamped pocket or desk seal (your choice) 

® Lithographed custom imprinted numbered stock certificate on parchtext 

© TWO MEMO PADS included in each kit 

© FREE DELIVERY Dade/Broward/Palm Beach Counties ONLY 

© In your office next day delivery GUARANTEED or it's FREE (Dade & Broward 
ONLY. All others shipped same day) 

© CHECKLIST and Instructions IN EVERY KIT to aid in completion 

® Dividers printed on PARCHTEXT STOCK, matching stock certificates 

© Seals guaranteed 5 years, Call for details 

@ WORK SHEETS page by page line by line eliminates completely the need for 

photocopying. Cuts completion time in half 

¢ INDEMNIFICATION PLAN, written statement to organize corpration in lieu of 

minutes and by-laws printed typewriter print and spacing to match your inser- 

tions. 


No. 16 Goes r $30.00 


No. 14 Goes ‘ Blank paper instead of printed min. 


& By-Laws Deduct $1.00. 
Long form 


DADE: (305) 358-3694 
BROWARD: 764-4255 
WEST PALM: 833-0322 


Outside Dade, Broward, Palm Beach 
CALL COLLECT 


© SERVICE Order today between 9 a.m. 
& 5 p.m. and we'll have it in your of- 
fice (Dade/Broward Counties only) the 
next working day. 


© QUALITY Not satisfied for ANY rea- 
son with your order, call us and we'll 
pick the order up and take it back and 
credit your account COMPLETELY for 
the returned items. 


© PRICE Find a complete kit for less and 
we'll REFUND THE DIFFERENCE. 


PADDED GOLD BINDER STACKS ON SHELF FOR 
EASY STORAGE & 
RETRIEVAL “A REAL SPACE 
SAVER" 


CHECKLIST & 
INSTRUCTIONS 
INCLUDED AT NO 
EXTRA CHARGE 
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EXECUTIVE DIRECTIONS 


John F. Harkness, Jr. 


EXECUTIVE DIRECTOR 


Budgetary process is 
ongoing review and 
planning 


Spring in Tailahassee not only 
finds the azaleas and dogwoods 
blooming but The Florida Bar in the 
sixth month of the budgetary 
process. As the legislature readies the 
state budget to commence in July, so 
The Florida Bar’s Budget Committee 
is making the final adjustments to our 
budget. 

From most people I believe the 
word “budget” elicits the same 
response as the word “taxes.” At the 
least, it is a necessary evil that must 
be dealt with once a year like the 
dentist, unless somehow one can 
avoid or “just get by” for another 
year. It is usually postponed, delayed 
or ignored if possible. 

With a bar as large as The Florida 
Bar, however, the budgetary process 
is a way to reflect, review, and plan. 
We cannot possibly proceed from 
one year to another without one. 
What seems like a negative is really a 
positive. Viewed in a_ beneficial 
sense, the formation and the use of a 
budget becomes part of the every- 
day operation. Any business that is 
successful can tell you budgetarily 
where it is, where it was last year and 
where it plans, not hopes, to be next 
year. 

For those of you who are not 
familiar with our budgetary process, 


I want to briefly take you through it. 

First of all, the Budget Committee 
is composed of nine members of The 
Florida Bar. Each year the president- 
elect appoints three members for 
three-year terms. This provides a 
continuum on the committee and 
allows members to become versed in 
“budget language” (carryover, 
reserve, lapse, rate v. cash system, 
etc.). A member commits himself or 
herself to many hours of individual 
and collective work. 

The budget schedule begins in 
September and continues through 
June when the budget itself is sent to 
the Supreme Court. During this 
period the Budget Committee has 
met for two budget meetings of two 
and one-half days each and a formal 
hearing; each member has spent 
hours going over figures such as costs 
of copying, printing, travel, supplies, 
advertising revenue, cost of pre- 
senting CLE, depreciation reserve, 
maintenance contracts, etc.; and the 
Board of Governors has reviewed it 
twice. 

During September the sections 
and departments of The Florida Bar 
begin compiling their budget 
requests. The section CLE work- 
sheets are vital to establishing the 
CLE budget. After the CLE depart- 
ment reviews the section worksheets, 
it notifies the sections of their pro- 
jected income. Remember, the sec- 
tions receive a portion of the gross 
proceeds of each seminar they 
sponsor or cosponsor. 


By October, the departments 
complete their requests and forward 
them initially to me for review. These 
requests are divided into proposed 
expenditures to (1) continue current 
programs; (2) expand programs; and 
(3) conduct new programs. Any 
expansions and new programs are 
reviewed by the Program and 
Function Review Committee. The 
budget forms show the actual 
expenditures for prior fiscal years 
and projected expenditures for the 
current fiscal year. We hold staff 
budget hearings to determine what 
will be required next fiscal year to 
continue our programs, taking into 
consideration inflation and any new 
programs or expansions previously 
approved by the Program and 


Function Review Committee and/or 
the Board of Governors. Detailed 
explanations for any increases are 
required for individual line items. 

In November the section budgets 
are reviewed and the second staff 
hearing is held. By the close of 
November, the budget materials are 
sent to the Budget Committee 
members. Each member receives a 
complete set of budget requests but 
each member is assigned specific 
departments to work with. 

December is the time of the first 
Budget Committee meeting. It 
usually begins on a Wednesday 
evening with a general discussion of 
projected receipts and expenditures. 
The expenditures would include any 
new projects requested by any 
organization or Bar committee. In a 
normal year, we will receive requests 
from approximately six groups 
outside the Bar itself. The following 
day, the committee members meet 
with the departments for which they 
are individually responsible. 


At the meeting of the full 
committee the members assigned to 
a department will lead the discussion 
on the consideration of that 
department’s budget. After a 
thorough discussion, items are added 
or deleted; organizations are granted 


or denied their requests; expendi- 
tures and revenues are set. These 
decisions are incorporated into the 
proposed budget. At this point the 
committee usually has questions or 
wants additional facts concerning 
some items. These will be answered 
by the staff prior to the January 
meeting. The January meeting is 
similar to the December meeting in 
organization. 

In February, after notice in Florida 
Bar News, a formal budget hearing is 
held. Any member may appear to 
present his view or to request funds 
for a project. Many times someone 
will ask that a project that has been 
deleted from the budget be recon- 
sidered. 

The Board of Governors considers 
the budget at its March meeting. It is 
then published in the News as tenta- 
tively approved. Any objections are 
filed with the executive director and 
are considered at the May Board of 
Governors meeting. After discussion 
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of any objections, the Board of Gov- 
ernors will adopt a final budget. In 
June the budget is filed with the 
Supreme Court. 

As with your office budget, this 
seems like a never-ending process. It 
is, however, very enlightening. 
Through a complete examination of 
your expenses and receipts and the 
“whys” for them you can answer the 
questions: where you have been, 


where you are now, and how to get to 
where you plan to be. We spend a 
substantial amount of time on the 
process, but I truly believe it is worth 
it. 

We are refining the process each 
year. An accrual accounting and 
complete absorption of costs system 
is our goal. We soon will be able to 
compare expenditures not only by 
objective but by function. Once we 


know the true and total cost of a 
function we can make a better 
decision as to its worth. 

Budgeting is a never-ending, on- 
going process of review and plan- 
ning. Just as the law office which 
learns to use its resources efficiently 
will be successful and survive in the 
future, The Florida Bar must con- 
tinue to use its resources effectively. 


The Florida State Bar Association Law 
Journal in its April 1932 issue reported the 
election of T. M. Shackelford, Jr., Tam- 
pa, as new president of the Florida State 
Bar Association. Also elected at the 
annual meeting held in Hollywood were 
Ed. R. Bentley as secretary and treasurer, 
and A.A. Green, Judge C.E. Chilling- 
worth and George P. Garrett to the execu- 
tive council. 

Representatives from the circuits were 
called vice presidents and in 1932 those 
serving in these offices were: J. McHenry 
Jones, Circuit 1; C. L. Waller, Circuit 2; 
Judge Hal W. Adams, Circuit 3; W. H. 
Rogers, Circuit 4; D. Neil Ferguson, Cir- 
cuit 5; Judge Harry R. Hewitt, Circuit 6; 
Louis Ossinsky, Circuit 7; Zack Douglas, 
Circuit 8; James N. Daniel, Circuit 9; 
Harry Taylor, Circuit 10; D. H. Redfearn, 
Circuit 11; Guy M. Strayhorn, Circuit 12; 
Judge L. L. Parks, Circuit 13; John H. 
Carter, Jr., Circuit 14; Terry Gibson, Cir- 
cuit 15; E. H. Wilkerson, Circuit 16; W. J. 
Stead, Circuit 17; N. D. Ford, Circuit 18; 
J. H. Treadwell, Jr., Circuit 19; W. H. 
Malone, Circuit 20; Judge Elwyn 
Thomas, Circuit 21; L. O. Casey, Circuit 
22; M. B. Smith, Circuit 23; G. C. Martin, 
Circuit 24; M. L. Stephens, Circuit 25; 
Judge A. Z. Adkins, Circuit 26; and John 


F. Robertson, Circuit 27. (Note that in 
1932 there were 27 judicial circuits in 
Florida; in 1982 there are only 20.) 

This April issue focused on prepara- 
tion for admission to the legal profession. 
Will Shafroth, adviser to the Council of 
the ABA on Legal Education and Admis- 
sions to the Bar, wrote an article on the 
“Modern Tendencies in Preparation for 
the Bar.” Shafroth rather lamented the 
loss of the apprentice system and the 
benefits he believed were derived “from 
the association by a young man with a 
practitioner of standing.” 

Shafroth was, on the other hand, com- 
plimentary of the institutions which 
could now boast of experts in teaching 
and specialists who could instruct the 
particular phases of law. 

Shafroth did not believe that rules for 
admission to the bar could be based on 
the accomplishments of the most highly 
gifted in a class and noted: “Remember 
that our object should be to make every 
licensed attorney a person fit to advise a 
client on the law in important matters and 
capable of resisting temptations that may 
be put in the way of anyone who handles 
important matters.” 

Commenting on the “New Require- 
ments for Admission to the College of 


50 years ago—1932 


Law of the University of Florida” was 
George C. Bedell, Jacksonville. Bedell 
felt the new requirements that required 
an applicant to have received a degree in 
arts or science or fully satisfied the aca- 
demic requirements for a degree in a 
combined course was a response to “agi- 
tation.” The agitation had its origin, 
according to Bedell, in the law schools 
and not among the judges or the public. 

Although Bedell felt the idea of im- 
proved requirements for admission to 
law schools had merit, he felt “there 
seems no end to the thing.” 

Bedell said, “In the familiar propa- 
ganda supporting the four year require- 
ment of a college education, it has been 
frequently asserted that the great law 
firms of the country will employ no 
young men who have not met this require- 
ment; but it may be that the law schools 
of state universities have some greater 
mission than the training of salaried clerks 
to support the activities of men who have 
become eminent without the advantage 
of such preliminary training. 

“There is no basis in experience for the 
assumption that supermen may be bred 
by sending them to school until they are 
constitutionally qualified to stand for 
Congress,” noted Bedell. 0 
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Veir dire: 


guaranteed right to a fair and impartial jury 


By J. B. Spence 


It is important to the administra- 
tion of justice that trials not only be 
just, but that they appear just, as 
well.' Quite possibly the most impor- 
tant aspect of a fair trial, in civil as 
well as in criminal actions, is that the 
fact finders be fair and impartial. 
Our only judicial method of ensuring 
that aspect of the trial is the voir dire 
examination. 

The judicial system furnishes the 
prospective jurors at the outset of any 
trial. They arrive in the venire with all 
their biases, attachments, quirks, 
sensitivities, politics, and leanings. 


During voir dire, the attorneys in the 
case, exercising challenges for cause 
and peremptory challenges, strive 
only to weed from this assembly of 
strangers particular jurors who will 
not listen attentively to the case and 
deliberate fairly and impartially. The 
attorneys thus exercise their legal 
right to reject a certain few jurors; 
they do not select the jury panel from 
which the jury is ultimately selected.” 

Because of the current trend in 
civil jury trials to have juries of fewer 
than 12 and to recognize the validity 
of less than unanimous verdicts, it is 
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even more crucial that the selection 
process be more accurate and 
responsive to concepts of 
fundamental fairness. Under Florida 
law, the parties are entitled to have 
only qualified jurors.’ The jury exists 
in order to provide litigants with a 
fair determination before judgment.* 
Fair and impartial jurors are essential 
to this end, and “fair and impartial... 
denotes jurors who are not only fair 
and impartial, but also qualified.” 
As one Florida court recognized: 


[T]he right of counsel to challenge a juror for 
cause or peremptorily being indispensable to 


5 § — 

“fe 
| 


the successful operation of our jury system, the 
right of fair trial by an impartial jury is de- 
stroyed when the right to make an intelligent 
judgment as to whether a juror should be chal- 
lenged is lost or unduly impaired. When this 
occurs, the verdict should be set aside and a 
new trial granted. . . . For the question is not 
whether an improperly established tribunal 
acted fairly, but whether a proper tribunal was 
established. (Emphasis supplied.) 

The right to an impartial jury in 
both civil and criminal cases is, of 
course, a right guaranteed by both 
the federal and state constitutions.’ 
The preservation of the opportunity 
to prove actual or possible bias is 
absolutely fundamental to a litigant’s 
right to an impartial jury. That 
inviolate constitutional right cannot 
be compromised by a _ court's 
predilection for judicial economy. 
The once unquestioned and absolute 
right of litigants or their attorneys to 
examine veniremen no longer exists 
in a meaningful sense when the right 
is reduced by permitting only a time 
allotment or a specific number of 
questions which may be asked.* 

Before becoming jurors, 
veniremen must pass the voir dire 
examination. This necessitates a 
probing inquiry before each pro- 
spective jury is deemed impartial 
and otherwise qualified. As stated 
by one court: 


The examination should be so varied and 
elaborated as the circumstances surrounding 
the jurors under examination in relation to the 
case on trial would seem to require in order to 
obtain a fair and impartial jury whose minds 
are free of all interest, bias or prejudice.'® 

The United States Supreme Court 
reviewed the voir dire in the 
“Chicago Eight” trial and reversed 
the decision after finding that the 
voir dire was inadequate. In so doing, 
the Court recognized the need for 
and right to an expansive and 
probing voir dire of the jurors’ 
attitudes, stating: 


The government’s position must rest upon an 
assumption that a general question to the 
group whether there is any reason they could 
not be fair and impartial can be relied on to 
produce a disclosure of any disqualifying state 
of mind. We do not believe that a prospective 
juror is so alert to his own prejudices. Thus, it 
is essential to explore the backgrounds and 
attitudes of the jurors to some extent in order 
to discover actual bias, or cause." (Emphasis 


added.) 

The Supreme Court of Florida 
noted that the reason that intensive 
voir dire questioning, beyond 
cursory “name, address and occupa- 
tion” inquiry, is essential to spot the 
unsuitable juror: 

[I]t is difficult, if not impossible, for any indi- 
vidual to completely put out of mind knowl- 


edge, opinions or impressions previously 
registered. Such cannot be erased from the 
mind as chalk is erased from a blackboard. . . . 
It is [also] difficult for any person to admit that 
he is incapable of being able to judge fairly 
and impartially.!2 

Voir dire is premised on the belief 
that a juror’s impartiality cannot be 
assumed without a probing inquiry, 
since the quintessential juror is 
normally an individual without any 
training or background in impartially 
handling factual conflicts. 
Consequently, the common law 
endowed the trial court with the right 
to make inquiries of the jury panel on 
certain issues which may reveal 
partiality. If actual bias or prejudice 
is present, the court must excuse the 


Only when adequate time is 
given can the voir dire 
secure the qualified, fair and 
impartial jury guaranteed 
every litigant under 
Florida law 


juror. Since the common law 
acknowledged that the process could 
not screen out all veniremen who 
may be biased, it also accorded each 
litigant a limited number of per- 
emptory challenges to uncover and 
have excused those most likely to be 
prejudiced.!8 

The right of the parties to voir dire 
is crippled when insufficient time to 
question prospective jurors is 
allowed by the court. Reasonable 
voir dire, meaningful under the 
circumstances, is the command of 
Fla. R. Civ. P. 1.431(b)—“the right of 
the parties to conduct a reasonable 
examination of each juror orally shall 
be preserved.” Only when adequate 
time is given can the voir dire secure 
the qualified, fair and impartial jury 
guaranteed every litigant under 
Florida law. 


Guaranteed right essential 
to challenge peremptorily 
and for cause 


Voir dire is not merely a necessity; 
it is a right. Fla. R. Civ. P. 1.431(b) 
expressly provides: 


Examination by Parties. The parties have the 
right to examine jurors orally on their voir dire. 
The order in which the parties may examine 
each juror shall be determined by the court. 
The court may ask such questions of the jurors 
as it deems necessary, but the right of the 
parties to conduct a reasonable examination of 
each juror orally shall be _ preserved. 
(Emphasis supplied.) 

Fla. R. Crim. P. 3.300(b) is similar 
in content and provides: 


(b) Examination. The court may then 
examine each prospective juror individually or 
may examine the prospective jurors collec- 
tively. Counsel for both State and defendant 
shall have the right to examine jurors orally on 
their voir dire. The order in which the parties 
may examine each juror shall be determined 
by the court. The right of the parties to 
conduct an examination of each juror shall be 
preserved. (Emphasis supplied.) 


Thus, in the trial of every cause 
before a jury in this state, the law 
grants to the respective parties the 
right, either personally or through 
their attorneys, to examine jurors 


orally on voir dire.'4 


Meaningful, nonprejudicial voir 
dire is impossible without a reason- 
able amount of time in which to 
examine the jurors. Full knowledge 
of all material and relevant matters is 
essential to the fair and just exercise 
of the right to challenge either 
peremptorily or for cause.'® Inade- 
quate voir dire prevents an intelligent 
use of peremptory challenges. In this 
respect, it is clearly error to force a 
party to exhaust his challenges on 
persons who should be excused for 
cause, since this effectively abridges 
the right to exercise peremptory 
challenges.'® It is reversible error for 
the court to so restrict voir dire 
examination as to prevent counsel 
from ascertaining that information 
essential to the exercise of either 
challenges for cause or peremptory 
challenges. In Ellison v. Cribb, the 
court stressed the prejudicial harm to 
the litigants: 

When the right to make an intelligent 
judgment as to whether a particular juror 
should be challenged is lost or unduly 
impaired, the right to a fair trial by an 
impartial jury is destroyed. When this occurs, 
the verdict should be set aside and a new trial 
granted.!7 

In Ritter v. Jiminez, the issue for 
decision was whether the trial court 
erred in conducting the entire voir 
dire examination, where, following 
the court’s questioning, the parties’ 
counsel neglected to ask further 
questions of the veniremen.'* While 
ultimately finding that the failure of 
the complaining party on appeal to 
ask a single voir dire question 
effectively precluded the party’s 
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Voir dire 


right to assert error, the Third 
District Court of Appeal “. . . em- 
phasize[d] the importance of voir 
dire examination by the attorneys in 
jury trial proceedings.”!® The Ritter 
court stated that parties, by their 
counsel, must be given adequate 
time for voir dire examination: 

We are in full accord with the holding of 
Florida courts that in the trial of every cause 
before a jury in this state, the law grants to the 
respective parties the right, either pérsonally 
or through their attorneys, to orally examine 
jurors on voir dire. Mizell v. New Kingsley 
Beach, Inc., 122 So.2d 225 (Fla. Ist D.C.A. 
1960). Trial attorneys should be accorded 
ample opportunity to elicit pertinent 
information from prospective jurors on voir 
dire examination.®® (Emphasis supplied.) 

The Florida courts, as well as those 
of other jurisdictions, have 
consistently held that a court’s denial 
of a litigant’s right to exercise 
peremptory challenges intelligently 
constitutes reversible error.2!_ The 
courts have reasoned that the 
“deprivation of this valuable right is a 
showing of injury sufficient to 
necessitate reversal.”?2 (Emphasis 
supplied.) 

The trial court in the Abron case 
refused to permit defense counsel to 
ask certain types of questions which 
would enable an intelligent exercise 
of peremptory challenges. The 
identical situation occurred in Mathis 
v. State, where the court noted that it 
is immaterial how the jurors would 
have answered the precluded 
question, 
for, whatever their answers, the appellant was 
entitled to know their answers in order to 
enable him to exercise his peremptory 
challenges.?3 

The same reasoning undoubt- 
edly applies where the proposed 
questions are precluded due to 
arbitrary and unreasonable time 
limitations placed on the voir dire 
examination. 

In Lane v. State, the court held that 
the arbitrary limitation on the 
number of questions that will be 
permitted in voir dire “is not an 
exercise of discretion, but an abuse of 
same.”24 The court found that the 
curtailment of the defendant’s right 
to have a fair trial through a full and 
thorough examination of the jurors 
constituted reversible error. 

It is routinely recognized that a 
juror’s failure to respond at all or to 


respond truthfully to a question 
during voir dire examination is 
grounds for a new trial.» The courts 
feel that: 


There is a miscarriage of justice when a party is 
precluded from the opportunity of having a 
juror excused for cause or of excusing such 
juror peremptorily by reason of a material 
concealment by the juror of a fact sought to be 
elicited on voir dire where the failure to 
discover the concealment is not through want 
of diligence by the complainant.?6 


In Ex parte Ledbetter, a juror 
failed to respond to a direct question 
posed to the venire. In determining 
whether the defendant was 


prejudiced by the juror’s failure to 
respond, the court noted that the 
correct test is whether the defendant 
might have been prejudiced, not 
whether he actually was _preju- 


There are many wavs to 
shorten the trial, but 
impanelling an unqualified 
jury in the interest of speed 
is inexcusable and would 
constitute reversible error 


diced.?’ The court held that where 
the juror does not truthfully answer, 
the party is manifestly deprived of 
his right to challenge for cause and is 
deceived into foregoing his right of 
peremptory challenge. The 
potential, if not actual, prejudice to a 
party is no greater in the situation 
where a juror fails to respond to a 
question than in the situation where 
counsel is precluded from posing the 
question in the first place. If time 
restrictions or specified number of 
questions prevent counsel from 
pursuing the discovery of possible 
bias, or from even asking questions at 
all, the fundamental right to an 
impartial jury has been lost. 

It is evident that voir dire 
questioning may elicit information 
which, if concealed by the 
prospective juror, would deprive the 
parties of a completely impartial jury 
and would mandate a new trial. 
Given the multiplicity of grounds for 
which a juror may be permissibly 
excused from service, excused for 
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cause, or peremptorily challenged, 
the interest of judicial economy and 
fairness to the litigants is particularly 
well served by early discovery of 
these facts. Viewed in this light, a 
proper voir dire examination can 
actually save time and eliminate the 
expense and time of a new trial. 
There are many ways to shorten the 
trial, but impanelling an unquali- 
fied jury in the interest of speed is 
inexcusable and would constitute 
reversible error. 

Intelligent exercise of challenges 
for cause and peremptory challenges 
in voir dire requires insight, intuition, 
and experience from the very top 
shelf of an attorney’s professional 
skills. Clarence Darrow once wrote: 
In this undertaking, everything pertaining to 
the prospective juror needs to be questioned 
and weighed; his nationality, his business, 
religion, politics, social standing, family ties, 
friends, habits of life and thought; the books 


and newspapers he likes and reads, and many 
more matters that combine to make a man.** 


Darrow put in concrete terms only 
some of the many factors trial 
attorneys must consider in evaluating 
the true feelings of the juror, i.e., that 
undefinable chemistry between a 
litigant and potential juror which 
reveals itself only in direct, face-to- 
face voir dire confrontation. 

Without this opportunity, 
intelligent juror selection can only be 
a matter of luck at best—and our 
judicial system cannot subject 
litigants’ fundamental rights to such 
caprice. Arbitrary time restraints, 
like the refusal to permit specific 
questions, deprive counsel of a fair 
opportunity to examine prospective 
jurors for the purpose of intelligently 
exercising the right to peremptorily 
challenge any juror. The interests of a 
fair trial and impartial jury mandate 
reversal if such a deprivation is 
permitted or ordered by the court. 

One case squarely on point is La 
Rosa v. State.2® The court in La Rosa 
reversed a narcotics conviction 
because the trial judge refused to 
allow the defendant’s counsel 
reasonable time to examine each 
juror individually. The trial court 
limited each side to 30 minutes to 
conduct voir dire of the jury panel. 
The defendant's attorney objected in 
writing, stating the reasons for his 
objection, and requested the court to 
allow him to propound questions to 
approximately 15 potential jurors. 
The objection was overruled and the 
request was denied. The court 
questioned the panel as a whole and 


We 


the state conducted its individual 
examination of the 32 potential jurors 
in less than 30 minutes. The defense 
counsel’s 30 minutes expired while he 
was questioning the 16th juror. 

His request to continue the voir 

dire examination was denied, as was 
his request to perfect his bill of 
exceptions to show what the remain- 
ing jurors’ answers would have been 
and how he had been harmed. The 
appellate court noted that the 
defendant has been forced to take an 
objectionable juror and that he had 
not intentionally prolonged the voir 
dire by asking any irrelevant or 
unnecessarily repetitious questions. 
The court further noted that 
numerous decisions of that court had 
firmly established that: 
[T}his constitutional guarantee of the right to 
be represented by counsel carries with it the 
right of counsel to interrogate the members of 
the jury panel to the end that he may form his 
own conclusion, after his personal contact 
with the juror, as to whether in counsel’s judg- 
ment he would be acceptable to him or 
whether, on the other hand, he should exercise 
a peremptory challenge to keep him off the 
jury. 

The court recognized that a trial 
court has a right to insist that voir dire 
not continue indefinitely because of 
meaningless questions, but it called 
the 30-minute time limitation “un- 
realistic” and held: 


It is always commendable for a trial court to 
dispatch business with promptness and ex- 
pedition, but this salutary result must never be 
attained at the risk of denying to a party on 
trial a substantial right.*! 

These words were echoed in a 
concurring opinion in Barker v. 
Randolph, where it was written: 


The necessity for dispatching the work of the 
court and shortening the time of trial should 
not be accorded greater importance than the 
necessity for procuring an unbiased and 
impartial jury to try the issues of the case.*? 

The length of time necessary for 
procuring a fair and impartial jury 
naturally varies depending on the 
circumstances. A randomly fixed 
time limitation on voir dire examina- 
tion is not a “length . . . controlled by 
the circumstances surrounding the 
juror’s attitude,” but an arbitrary, 
unfair and unreasonable restraint 
imposed by the court.*> Such a 
restraint “is not an exercise of discre- 
tion, but an abuse of same,” and 
constitutes reversible error.*4 

Thus rigid time constraints 
undermine the fundamental purpose 
of voir dire examination—discovery 
of any prejudice that might affect the 
impartiality of the jury. Although 


voir dire examination may generally 
be restricted to pertinent questions, 
the scope of proper examination 
cannot be limited within an artificial 
time frame. The trial court always 
retains the discretion to limit the 
examination of prospective jurors to 
questions dealing directly with the 
specific case. The court should 
monitor the questioning of each 
prospective juror and may exercise 
its discretion ona juror-by-juror basis 
by halting irrelevant or redundant 
questions. However, there is no 
discretion to specify an arbitrary 


number of questions or to impose a 
time allotment to impanel an entire 
jury. The right to voir dire remains 
but a hollow promise where the 
means and opportunity to secure the 
right are subverted by the court’s 
insistence upon a speedily conducted 
trial. 


The judicial standard 
governing voir dire 


The standard governing judicial 
intervention in the parties’ selection 
of a jury panel is clear under Florida 
law. In Sutton v. Gomez, the standard 
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Voir dire 


for trial court participation in voir 
dire interrogation was succinctly 
stated as follows: 

The trial judge’s role during jury selection, 
given a permissible line of interrogation, is 
really only to evaluate the conduct of counsel 
as to good faith and propriety in pursuing the 
inquiry. We think the proper test to be applied 
in these matters, assuming of course the nature 
and scope of the inquiry to be proper in the 
first instance, is whether the sequence of ques- 
tions and answers which follow are 
propounded and given in apparent good faith, 
giving due regard to all the circumstances, and 
whether such interrogation is fairly and 
reasonably calculated to satisfy the ultimate 
purpose of such inquiry.*> (Emphasis sup- 
plied.) 

The polestar by which to evaluate 
the course, scope and length of the 
parties’ voir dire examination is 
therefore limited to an evaluation by 
the court of whether counsel pursue a 
good faith line of questioning de- 
signed to discover the fairness, 
impartiality, and qualifications of the 
prospective jurors. Where the 
attorneys act in good faith, the court 
should not intervene. 

The discretion of the court in 
evaluating the parties’ conduct of 
voir dire is not unlimited, and the 
exercise of that discretion is always 
subordinate to the essential demands 
of fairness.*° “Subject to the trial 
court’s control of unreasonably 
repetitious and argumentative voir 
dire questioning, counsel must have 
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an opportunity to ascertain latent or 
concealed prejudgments by 
prospective jurors. . . 

Although the court has wide 
latitude in controlling the voir dire 
examination, the court’s discretion 
must necessarily be restricted by 
fairness and reasonableness under 
the circumstances. The court’s dis- 
cretion may not be exercised to 
deprive a party of the right to interro- 
gate potential jurors reasonably as 
the right to secure a fair and impartial 
jury would be abridged.*® 

In Barker v. Randolph, plaintiff's 
counsel completed his voir dire 
examination and then conditionally 
tendered the jury to the defendant 
for the purpose of questioning only. 
The plaintiff had not accepted the 
jury at that point and had exercised 
only. one of his peremptory 
challenges. Defendant’s counsel 
questioned and accepted the jurors 
without challenge. Based on the 
answers given by a juror to the ques- 
tions propounded by defendant’s 
counsel, the plaintiff's attorney felt 
that further questioning was 
necessary in order to decide whether 
to exercise a peremptory challenge as 
to that juror. He requested the court 
allow him to ask only a question or 
two, but the judge refused, stating 
that the jury had been tendered and 
accepted. 

Following an adverse verdict, the 
plaintiff appealed. The appellate 
court reversed, holding that the trial 
court’s denial of plaintiff's timely 
request to conduct further examina- 
tion was an abuse of discretion. The 
court, noting the importance of the 
voir dire examination, stated: 

The peremptory challenge is a useful tool 
which cannot be denied a party by the court. It 
is a shield granted litigants to secure jurors as 
impartial as human frailties permit. Trial attor- 
neys rely heavily upon their skill to elicit perti- 
nent information from prospective jurors on 
voir dire examination, thus, relating the jurors’ 
attitude to the trial of the case. The examina- 
tion is vital to lay a predicate so that counsel 
may determine whether to challenge for cause 
or exercise a peremptory challenge. The 
purpose of the voir dire is to determine 
whether the prospective juror is qualified and 
will be completely impartial in his judgment. 
Its length and extensiveness should be con- 
trolled by the circumstances surrounding the 
juror's attitude in order to assure a fair and 
impartial trial by persons whose minds are free 
from all interest, bias or prejudice. 


(Emphasis supplied, citations omitted.) 

The court concluded that where 
further examination may uncover 
grounds to disqualify the juror, plain- 
tiff's counsel was entitled to addi- 
tional and reasonable time in which 


to conduct further questioning. The 
court’s holding is even more com- 
pelling in the situation where a party 
or his attorney has been totally 
deprived of the right to question a 
juror individually, or where the 
questioning has been severely 


Policy considerations and 
the mandate of existing law 
combine in Florida to assure 
the conduct of voir dire by 

counsel rather than the 
court 


limited by court-imposed time 
restraints. In either case, the party has 
been denied the right to exercise 
intelligently and _ effectively the 
peremptory challenge, and_ this 
deprivation constitutes prejudicial 
error. 

Those cases in which the trial 
court’s restraint of voir dire examina- 
tion has been upheld on appeal 
against attack on grounds of 
inadequate allowance of time have 
generally involved more than 
generous opportunities for voir dire 
examination.“ 

Thus, where counsel act in good 
faith and pursue only nonrepetitive, 
nonargumentative questioning of 
prospective jurors, the court should 
allow such voir dire examination as 
the parties find necessary. 


Voir dire is to be 
conducted by counsel 


Florida courts have traditionally 
regarded voir dire examination by 
counsel for the parties rather than by 
the court as the better practice. In 
Jones v. State, a criminal defendant 
appealed the refusal of the trial court 
to allow his counsel to examine a 
venireman on voir dire.4! In a 
decision penned years before the 
mandatory language of Fla. R. Crim. 
P. 3.300(b) and Fla. R. Civ. P. 
1.431(b) (rules guaranteeing by 
express terms the right of the parties 
to the voir dire), the Supreme Court 
of Florida stated: 

[w]hile the better practice was to permit 
examination of veniremen upon their voir dire 
by the counsel in the case, still there is nothing 
in the statute to prohibit the court from exclu- 
sively burdening itself with the entirety of such 
examination, if it sees proper to do so. As this 
court has, however, announced that the better 
and more prevalent practice is to permit such 
examination to be made by the counsel in the 


case, the circuit court should conform to such 
method. (Emphasis supplied.) 


The order of the Supreme Court in 
Jones finds even greater force under 
current law, which guarantees 
parties’ counsel the right to conduct 
voir dire. 

The admonition in Jones v. State— 
that voir dire be conducted by 
counsel rather than by the court— 
was more recently echoed in Gibbs v. 
State, in which the Second District 
Court of Appeal, also ruling under 
pre-Fla. R. Crim. P. 3.300(b) law, 
stated: 


[t]he most convenient and better practice 
sanctioned by long usage, is to allow such 
examinations to be conducted by the counsel 
in the cause, the court judicially supervising, 
directing, supplementing or rectifying the 
same. 


In the light of current Florida law, 
stated in Fla. R. Crim. P. 3.300(b) and 
Fla. R. Civ. P. 1.431(b), there is no 
legal justification for not permitting 
counsel to exercise what has been 
long judicially recognized as the 
preferred practice. 


Moreover, the juror’s bias or 
prejudice will often be perceived 
only by the singlemindedness of the 
advocate. The court, purposely 
disinterested in the litigation, cannot 
effectively conduct the investigation 
or ferret out such attitudes. The voir 
dire is the first and only real 
opportunity for counsel to look each 
of the jurors directly in the eye, 
observing his or her demeanor, 
movements and expressions. The 
objective of securing an impartial 
jury can best be served by allowing 
counsel to conduct the voir dire 
examination. 

Even in the federal system, where 
questioning of the venire is gen- 
erally conducted by the court, with 
counsel submitting questions for 
discretionary use by the judge, a 
discernible trend of authority now 
acknowledges that” . . . voir dire 
examination in both civil and 
criminal cases has little meaning if it 
is not conducted by counsel for the 
parties.”’44 

In United States v. Ible, the Fifth 
‘Circuit Court of Appeals criticized 
the district court’s denial of a 
defendant’s request that proposed 
voir dire questions be asked of the 
veniremen. The court recognized 
and encouraged the “new pattern by 
trial courts” in the federal system of 
explaining the case in general terms 
to the jury, and then turning the ques- 
tioning over to the trial counsel. The 
court stated: 


The “federal” practice of almost exclusive voir 
dire examination by the Court does not take 
into account the fact that it is the parties, rather 
than the court, who have a full grasp of the 
nuances and the strength and weaknesses of 


the case. “Peremptory challenges are worth- 
less if trial counsel is not afforded an oppor- 
tunity to gain the necessary information upon 
which to base such strikes.” United States v. 
Ledee, 549 F.2d 990, 993 (5th Cir. 1977), cert. 


LETTERS 


Sworn to support constitution 
In his comment on the recent contro- 
versy about the Bar’s lobbying activities 


| [President’s Page, Feb., 1982], President 


Smith reveals a disappointing failure to 
understand the issue when he asks: 

Do the almost 30,000 members of The Florida 
Bar have a right to voice as a unified group 
their opinion on maiters which affect the legal 
profession and the administration of justice? 

Of course they do, just as any group 
may voluntarily join together to express 
common opinions to the legislature or to 
anyone else. The Florida Medical 
Association, the League of Women 
Voters, and the American Bar Associa- 
tion are good examples of such voluntary 
organizations. 

The Florida Bar, though, is not a 
voluntary group. Anyone wishing to 
practice law in this state is required by 
law to be a member. The issue is whether 
such a compulsory organization may 
presume to voice the opinions of its 
members to the legislature, and to collect 
from those members the funds to support 
its lobbying efforts. President Smith’s 
answer is disturbing in light of the 
reverence our society accords the 
individual right to freedom of 
expression. 

Perhaps more than anyone else, 
lawyers should recognize that freedom 
of expression necessarily embraces the 
freedom not to express, and the freedom 
not to subscribe to the opinions of others. 
Justice Jackson, writing for the Court in 
West Virginia State Board of Education 
v. Barnette, 319 U.S. 624 (1943), called 
this right a “fixed star in our constitutional 
constellation.” Indeed, he observed, 
“[c]ompulsory unification of opinion 
achieves only the unanimity of the 
graveyard.” 

President Smith dismisses essentially 
the same argument as “nonsense,” and 
answers that a majority of the members 
believe the Bar should lobby on their 
behalf. But he ignores a basic principle of 
the freedom-of-expression concept. That 
is, it is to be enjoyed by individuals, 
whether they be in the majority or the 
minority. The 25 members who have 
raised this issue before the Supreme 
Court of Florida have the absolute right 
not to participate in any expression of 
belief, whether they agree with that 
belief or not. I have that right. Every 
member of this society—even every 
member of The Florida Bar—has that 
fundamental right. 


This is not to say that I disagree with 
any particular position advanced by the 
Bar in its lobbying activities. Nor do I 
question the quality of or the motive 
behind its efforts. In fact, I share 
President Smith’s view that lobbyists 
perform a valuable function in the 
legislative and other processes of 
government. 

But, by my oath of admission to this 
very organization, I am sworn to support 
the Constitution of the United States and 
the Constitution of Florida. Am I not thus 
sworn to oppose the compulsion of even 
one citizen to fund and lend his name to 
the political expression of any 
organization on pain of state-sanctioned 
deprivation of his livelihood? 

I take my oath seriously, Mr. President. 
It is not nonsense. 

StevAN NorTHCUTT 
Tampa 


Missing the mark 

For some months now we working 
members have been bombarded by 
entreaties to provide pro bono to those 
unable to pay. The current (February 19, 
1982) issue of the Journal is devoted 
largely to “selling” the-interest-on-trust- 
accounts-to-the-poor concept. All such 
efforts miss the mark by light years. 

There is but one viable method to 
insure that needed legal services are 
provided to those poor and not-so-poor 
(as Chief Justice Sundberg perceptively 
described the class). The Florida Bar 
should encourage, promote and perhaps 
co-sponsor the proliferation of group 
legal service plans. Legal insurance, my 
friends, structured from the same 
blueprint that has enabled millions to 
afford needed medical services. Does 
The Florida Bar really have a better 
solution or is it, in truth and fact, a part of 
the problem? 

H. Jacxson Dorney 

Fort Lauderdale 


Scholarly rendition 

A well deserved BRAVO! to Tom 
Pelham for his article on DRI agreements 
appearing in the January issue of the 


Journal. His scholarly rendition of 
“Caveat Emptor” on governmental 
contractual ratification of multi-party 
transactions gives a clear chronological 
account of the statutory guidelines for 
future contracts. 

In addition, the article excites the mind 
by putting at issue who acts as agent for 
the state and its natural water and air 
resources. 

James T. ALEXANDER 
Atlanta 
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Voir dire 


denied, 434 U.S. 902, 98 S. Ct. 297, 54 L.Ed.2d 
188 (1977). [Citations omitted]. ... Experience 
indicates that in the majority of situations 
questioning by counsel would be more likely 
to fulfill this need than an exclusive examina- 
tion in general terms by the court.** (Emphasis 
supplied.) 

Thus, even in the federal court 
system, where the parties are merely 
privileged in the discretion of the 
court to participate at all in voir dire 
examination, the practice of lawyer- 
conducted voir dire is encouraged as 
a more effective means of jury selec- 
tion. In Florida’s judicial system, by 
contrast, the parties “have the 
unconditional right to conduct voir 
dire examination. Policy considera- 
tions and the mandate of existing law 
combine in Florida to assure the 
conduct of voir dire by counsel 
rather than the court. 


Conclusion 


While the argument that “restricted 
voir dire will save time has superficial 
plausibility, it makes no more sense 


than limiting all trials to one day, 
closing arguments to ten minutes, or 
each side to one witness.”* 


The necessity for dispatching the work of 
the court and shortening the time of trial 
should not be accorded greater importance 
than the necessity for procuring an unbiased 
and impartial jury to try the issues of the case.‘7 


Florida and other jurisdictions 
clearly recognize that arbitrary 
restrictions placed on voir dire 
examination deprive a party of a fair 
opportunity to examine prospective 
jurors. To ensure a fair and impartial 
jury, trial attorneys must be accorded 
ample opportunity to elicit pertinent 
information from prospective jurors 
on voir dire examination. It is from 
this information alone that the re- 
spective parties may intelligently 
exercise their peremptory challenges. 
Setting an arbitrary time limit on the 
questioning denies the litigant his 
right to exercise his right intelligently 
to peremptory challenges, and such 
practices by trial courts have repeat- 
edly been the basis of reversible 
error. 

More important, rigid time con- 
straints on voir dire examination strip 
litigants of the fundamental right to 
protect themselves from judgment 


by the biased or the incompetent. 
One who argues that this function 
can be performed within a fixed time 
frame overlooks two important 
considerations. First, the ability to 
select an impartial jury depends on 
the opportunity to probe adequately 
all the subtleties and complexities of 
modern life which affect the social 
and psychological makeup of the 
juror. Second, even if a litigant can 
adequately perform voir dire in the 
time allowed, the restriction fails to 
manifest the appearance of justice, 
an appearance which sustains 
litigants’ and jurors’ faith in the 
integrity of the judicial system which 
voir dire is designed to protect. 0 


1 Swain v. Alabama, 380 U.S. 202, 219 (1965) 
(The peremptory challenge “satisfies the rule 
that to perform its high function in the best 
way ‘justice must satisfy the appearance of 
justice.””); Dennis v. United States, 339 U.S. 
162, 182 (1950) (Frankfurter, J., dissenting: 
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manifestation of its reality.”) 
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InpiANA L.J. 245 nl (1981), quoting, 1 F. 
Buscu, Law anp TACctics IN Jury TrIALs §74 
(encyc. ed. 1959). 

3Bailey v. Deverick, 142 So.2d 775, 777 
(Fla. 3d D.C.A. 1962). 

4Florida Power Corp. v. Smith, 202 So.2d 
872, 882 (Fla. 2d D.C.A. 1967). 

5 Rogers v. State, 338 So.2d 1121, 1122 (Fla. 
4th D.C.A. 1976), quoting, Boca Teeca Corp. 
v. Palm Beach County, 291 So.2d 110 (Fla. 4th 
D.C.A. 1974). 

6 Minnis v. Jackson, 330 So.2d 847, 848 (Fla. 
3d D.C.A. 1976); see also Skiles v. Ryder Truck 
Lines, Inc., 267 So.2d 379, 382 (Fla. 2d D.C.A. 
1972). 

7U.S. Const. amends VI, VII; Fia. Const. 
art. 1, §22 (1968). 

5 Lane v. State, 126 Ga. App. 375, 190S.E.2d 
576 (1972); LaRosa v. State, 414 S.W.2d 668 
(Tex. Crim. App. 1967). 

United States v. Haldeman, 559 F.2d 31 
(1976), cert. denied sub nom., Ehrlichman v. 
United States, 431 U.S. 933 (1977). 

Gibbs v. State, 193 So.2d 460, 462 (Fla. 2d 
D.C.A. 1967); United States v. Dellinger, 472 
F.2d 340 (7th Cir. 1972), cert. denied, 410 U.S. 
970 (1973). 
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'S3Ryan and Neeson, Voir Dire: A Trial 
Technique in Transition, 4 Am. J. TRIAL 
Apvocacy 523, 527 (1981). 

'4Ritter v. Jiminez, 343 So.2d 659, 661 (Fla. 
3d D.C.A. 1977); Mizell v. New Kingsley 
Beach, Inc., 122 So.2d 225, 226 (Fla. Ist D.C.A. 
1960). 

'5Loftin v. Wilson, 67 So.2d 185, 192 (Fla. 
1953). 

16 United States v. Nell, 526 F.2d 1223, 1229 
(5th Cir. 1976), aff'd, 570 F.2d 1251 (5th Cir. 
1978); Wasko v. Frankel, 116 Ariz. 288, 290, 569 
P.2d 230, 232 (1977); Crawford v. Manning, 
542 P.2d 1091 (Utah 1975). 

17271 So.2d 174, 177 (Fla. 1st D.C.A. 1972); 
accord, Minnis v. Jackson, 330 So.2d 847, 848 
(Fla. 3d D.C.A. 1976). 

16343 So.2d 659 (Fla. 3d D.C.A. 1977). 
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19343 So.2d at 662. 

20343 So.2d at 661. 

21 Saborit v. Deliford, 312 So.2d 795 (Fla. 3d 
D.C.A. 1975); Abron v. State, 523 S.W.2d 405 
(Tex. Crim. App. 1975). 

22Abron v. State, 523 S.W.2d at 409 (Tex. 
Crim. App. 1975). 

23576 S.W.2d 835, 837 (Tex. Crim. App. 
1979). 

24196 Ga. App. 375, 190 S.E.2d 576, 578 
(1972). 

25Jessup v. Redondo, 394 So.2d 1031, 1032 
(Fla. 3d D.C.A. 1981) (case remanded to trial 
court for evidentiary hearing on whether juror 
formerly employed by the defendant lied or 
concealed manner of termination of employ- 
ment); Minnis v. Jackson, 330 So.2d 847 (Fla. 
3d D.C.A. 1976) (juror’s lie during voir dire 
required new trial); Skiles v. Ryder Truck 
Lines, Inc., 267 So.2d 379 (Fla. 2d D.C.A. 1972) 
(juror’s concealment of material information 
required new trial). 

26Skiles v. Ryder Truck Lines, Inc., 267 
So.2d 379, 382 (Fla. 2d D.C.A. 1972). See also, 
Pekelder v. Edgewater Automobile Co., Inc., 
68 Ill. 2d 136, 11 Ill. Dec. 292, 368 N.E.2d 900 
(1977); Gustafson v. Morrison, 57 Mich. App. 
655, 226 N.W.2d 681 (1975); Headrick v. 
Dowdy, 450 S.W.2d 161 (Mo. 1970); Luster v. 
Schwarz, 25 App. Div. 2d 872, 315 N.Y.S.2d 
338 (1970); Walker v. Holiday Lanes, Inc., 196 
Kan. 513, 413 P.2d 63 (1966). 

27404 So.2d 731 (Ala. 1981). 

28 ABA, LiticGATION, December 1980. 

29414 S.W.2d 668 (Tex. Crim. App. 1967). 

30414 S.W.2d at 671 (citations omitted). 

31414 §.W.2d at 672, quoting, Carter v. State, 
100 Tex. Civ. R. 247, 272 S.W. 477 (1925). 

32939 So.2d 110, 114 (Fla. Ist D.C.A.), cert. 
denied, 242 So.2d 137 (Fla. 1970). 

33 Barker v. Randolph, 239 So.2d at 112. 

34Lane v. State, 126 Ga. App. 375, 190 S.E.2d 
576 (1972). 

35934 So.2d 725, 727 (Fla. 2d D.C.A. 1970). 

36Leon v. State, 396 So.2d 203, 205 (Fla. 3d 
D.C.A. 1981), quoting, United States v. Nell, 
526 F.2d 1223, 1229 (5th Cir. 1976). 

37Jones v. State, 378 So.2d 797 (Fla. Ist 
D.C.A. 1979); see also, Price v. State, 295 So.2d 
338 (Fla. 4th D.C.A. 1974). 

38 Barker v. Randolph, 239 So.2d 110 (Fla. Ist 
D.C.A.), cert. denied, 242 So.2d 137 (Fla. 
1970). 

39239 So.2d at 112. 

49 See, e.g., Zamora v. State, 361 So.2d 776 
(Fla. 3d D.C.A. 1978) (record did not support 
contention that voir dire lasting two days was 
restrictive); Coney v. State, 348 So.2d 672 (Fla. 
3d D.C.A. 1977) (defendant allowed full 
examination of prospective jurors although 
precluded from repetitive questions concern- 
ing their understanding of the law upon the 
presumption of innocence); Essix v. State, 347 
So.2d 664 (Fla. 3d D.C.A. 1977) (“The record 
demonstrates that the trial judge not only 
permitted defense counsel to engage in 
extensive voir dire examination, but also 
granted him wide latitude with respect to the 
scope of that examination.” 347 So.2d at 665). 
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43193 So.2d 460, 462 (Fla. 2d D.C.A. 1967). 

44United States v. Ledee, 549 F.2d 990, 993 
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T.. adage that an alcoholic can’t 
be helped unless he wants to help 
himself in many instances is being 
proved false. New studies are reveal- 
ing that alcoholics can be success- 
fully coerced into very effective 
treatment. 

The ramifications of this fact upon 
a society with a historically signifi- 
cant alcohol problem should be 
tremendous and should extend to the 
judiciary, which currently has 
available avenues for providing the 
coercion necessary to obtain proper 
treatment for victims of this disease. 

The old and rather pessimistic 
view about the effectiveness of 
involuntary treatment for alcoholics 
was . well expressed in a 1973 
University of Florida Law Review 
article: 
Since neither doctors nor researchers have 
reached a consensus in favor of mandatory 
treatment, it seems that involuntary commit- 
ment of alcoholics is inappropriate as a 


frequently and_ indiscriminately applied 
technique.! 


Since that article was published, 

however, tremendous developments 
have occurred in the field of alco- 
holism treatment, many triggered by 
the enactment of the Federal Com- 
prehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment 
and Rehabilitation Act of 1970,2 
commonly known as the Hughes Act, 
and Florida’s Myers Act.3 These acts 
gave statutory recognition to modern 
medicine’s suggestion that the public 
benefits when alcoholism is treated 
as an illness rather than a crime. This 
is well illustrated by the following 
expression of legislative intent in the 
Myers Act: 
An alcoholic, except in specified instances 
enumerated herein, shall be treated as a sick 
person and provided adequate and 
appropriate medical, psychiatric, and other 
humane rehabilitative services for his illness. 
All public officials in the State shall take 
cognizance of this legislative policy and this 
chapter shall be construed in a manner 
consistent therewith.‘ 

Probably the most significant 
discovery about alcoholism in these 


last 10 years is that treatment even 
under coercion works. 

In 1974-1975 the Hazelden Insti- 
tute of Center City, Minnesota, 
conducted a study*® to determine the 
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comparative effectiveness of 
voluntary and involuntary treatment. 
The study involved 288 patients 
committed to Hazelden and 2,262 
noncommitted patients. The results 


a yt 
| 
: = 


The growing phenomena of 
employee assistance 
programs is based on the 
principle that the 
threatened loss of one’s job 
is a powerful inducement to 
take treatment 


showed that committed patients 
were as successful in modifying their 
alcohol use as were noncommitted 


patients. Hazelden’s 


concluded: 

Does judicial commitment for chemical 
dependency work? Based on the patient 
follow-up data reported here, the answer is 
‘yes.’ The prognosis for the chemically depen- 
dent person judicially committed by the Court 
of Washington County, Minnesota, to treat- 
ment at Hazelden is as favorable as that found 
for the noncommitted patients. This finding is 
impressive when the background and circum- 
stances of the committed patients are 
considered. 


The Alcoholism and Drug 
Dependence Unit of the Mayo 
Clinic/Rochester Methodist Hospi- 
tal conducted a similar comparison 
study between a group of DWI 
offenders referred from the 
Olmstead-Dodge Court and a 
control group of ADDU patients.® 
The report concluded: 

Our assumption that the controls would be 
more successful in sobriety than the DWI’s is 


not valid. Both groups showed similar rates of 
success. (Emphasis supplied.) 


Other studies substantiate the 
Hazelden and Mayo conclusions.’ 
The United States Navy has been 


study 


compelling alcohol abusing and 
alcoholic persons, officers and 
enlisted alike, into treatment against 
their will for 10 years now with 
remarkable results. A 1978 report® 
rated 85 percent of those officers as 
good or excellent following 
treatment as compared to 27 percent 
prior to treatment. The report stated: 

The results described above are strong indi- 
cators that alcoholism treatment for officers is 
highly beneficial not only to the officer but to 
the Navy. The working alcoholic officer in the 
Navy, after treatment for his alcoholism, once 
again becomes a valuable contributor to his 
command and its mission. The results 
indicated improvement in the officer's work 
performance ratings, his emotional stability, 
and in his drinking patterns. Supervisors 
reporting on drinking patterns indicated that 
78% were abstinent and 92% were abstinent 
and/or drinking infrequently one year after 
treatment. 


Inducement to treatment 

The term “voluntary treatment” is 
a misnomer. No one abusing alcohol 
suddenly awakens one morning and 
says, “It’s a nice day; I think I'll put 
myself in for treatment.” Coercion is 
always applied in varying degrees by 
a spouse, another relative, a 
physician or clergyman, and with 
increasing frequency, a boss.° The 
growing phenomena of EAP’s 
(Employee Assistance Programs) is 
based on the principle that the 
threatened loss of one’s job is a 
powerful inducement to take 
treatment. 

Discussing EAP’s arecent Harvard 
Law Review article says, “The key to 
the problem of the alcoholic 
employee is successful rehabilita- 
tion.”!° The application of coercion is 
used in the following way: 

These programs require the cooperation of 
three institutions. First, the employer must 
detect serious alcohol problems and refer the 
involved employees out for help. Second, 
community rehabilitation centers or hospitals 
must provide medical treatment to the 
employee; followup programs such as 
Alcoholics Anonymous must also be available 
in the community. Third, the employee's 
insurance company or union must provide lost 
wages to the employee during rehabilitation. 


While the design of these programs has 
varied greatly, a generally accepted scheme 
for detection and referral programs has 
emerged. First, the business issues a written 
policy statement to the effect that it views 
alcoholism as a treatable condition and is 
interested, for the sake of business 
productivity and the health of the worker 
himself in aiding the alcoholic worker. 
Supervisors are then instructed, under the 
“troubled employee” approach, to watch their 
employees for signs of decreased job 
performance—lower productivity, increased 
absenteeism, or interpersonal difficulties— 
rather than for signs of actual alcohol abuse. 
Workers found to be performing poorly are 
confronted by the supervisor, in accordance 
with the principle of “constructive 
confrontation.” The employee is told that the 
company is interested in helping him to 
overcome whatever problems he is having and 
thus to improve his performance, but that 
disciplinary action, including dismissal, will 
result from continued poor job performance. 
The hope is that the danger of job loss will 
force the worker to admit his problem to 
himself and seek the offered help. 


Using this approach, occupational 
alcoholism programs have proven 
tremendously successful in rehabilitating 
current alcohol abusers. Success rates of fity to 
eighty percent have been reported by many 
companies.!! 


Some studies, while admitting 
coercion works, express doubts as to 
the effectiveness of coercion in treat- 
ing revolving door alcoholics.!*Others - 
have reported an abstinence rate of 
51 percent at the end of a three- 
month probation period.'® 

The ineffectiveness of the old 
system that treated alcohol abusers is 
demonstrated in a recent analysis by 
the University of North Florida of 
Gateway Community Services, Inc. 
Gateway is the private organization 
under contract with the Department 
of HRS and the City of Jacksonville 
to treat the so-called “revolving door 
or skid-row alcoholics.” The report 
included a_ profile of patients 
admitted during February 1980: 71 
percent had been through 
detoxification three or more times; 
60.5 percent had been through the 
court system three or more times; 
38.6 percent had been hospitalized 
three or more times, yet few had ever 
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Treatment of alcoholics 


undergone prior effective education 
or rehabilitative treatment.!4 
Gateway, applying modern 
techniques is effecting a startling 
success rate. Even with these most 
difficult cases, Gateway’s director, 
“Brad” Bradshaw, reports a 59.1 
percent reduction in treatment for 
recidivists among these clients. 

Admittedly, some European 
experiments based on coercion have 
not been all that successful.'® Others 
corroborate the American experien- 
ces cited above." The failures can be 
attributed to inadequate periods of 
treatment,'® or the mode of treat- 
ment. Sometimes, for instance, there 
can be a too heavy dose of old 
fashioned doctrinaire religion—such 
as the old Temperance Movement 
variety. 


Law as coercion 

As stated earlier there are many so- 
cial forces which can be used to exert 
the necessary coercion to get an af- 
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flicted individual into a treatment 
facility. One of the most potentially 
effective is the law. But thus far, the 
law has not kept pace with broaden- 
ing knowledge. The Harvard Law 
Review article cited previously em- 
phasized that developments over 
recent years have changed some ba- 
sic assumptions about the nature of 
alcohol abuse and the appropriate re- 
sponse to the problem drinker who 
causes harm to himself and those 
around him. “Yet the law has lagged 
behind other professions in respond- 
ing to these developments.”!® (Em- 
phasis supplied.) 

Judge Lyle H. Truax in his excel- 
lent Judges’ Guide for Alcohol Of- 
fenders comments about judges who 
are reluctant to become enlightened 
about this baffling disease. 

The judge who believes the old cliche that the 
alcoholic must first want to be helped is using 


this as an excuse to continue with jail sentences 
and fines as he does not want to get involved.?° 


Hughes Act 

Yet judges are not alone in mani- 
festing a natural resistance to the 
many attitudes expressed in the 
Hughes and Myers Acts. Physicians 
too have been woefully neglectful in 
becoming informed about alcohol- 
ism. The new publication Alcoholism 
stated: 


The vast number of medical practitioners 
who intentionally or unwittingly ignore alco- 
holism symptoms in their patients, and who 
can’t or won't diagnose it as a disease, is ap- 
palling and perilous. 

This conditioned reflex of a worshipful so- 
ciety has been abetted by the medical profes- 
sion’s hoary injunction against publicity and 
disclosure, fostering secrecy, cabalism and 
public awe. We are quicker to challenge the 
policies of presidents and premiers than we 
are the forecasts of our family physician. 

Doctors who won't diagnose alcoholsim 
may not know how, or they may be influenced 
by any of a variety of attitudes or prejudices. 
Some consider it indelicate bedside manner to 
tell a patient she’s drunk. Others fear losing a 
client who doesn’t want to hear of his addic- 
tion. Some wish to spare their patients the high 
cost of additional treatment, and others react 
in judgmental or punishing form, meting out 
just desserts to an already flawed charac- 


As community leaders all judges 
should have a general familiarity 
with the fact that the Hughes Act es- 
tablished the National Institute on Al- 
cohol Abuse and Alcoholism within 
the National Institute of Mental 
Health, through which the Secretary 
of Health and Human Services co- 
ordinates all federal health, rehabili- 
tation and other social programs re- 
lated to the prevention and treatment 
of alcohol abuse and alcoholism. 
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The Act also provides for federal 
assistance to states and local groups 
and organizations to spur com- 
munity-based_ planning for the 
development of prevention, 
treatment and rehabilitation pro- 
grams for alcoholics throughout the 
country. It also recommended the 
establishment of programs for 
alcohol abuse and _ alcoholic 
prevention, treatment and rehabilita- 
tion for federal civilian employees. It 
specifically provides that no person 
may be denied or deprived of federal 
civilian employment or a federal 
professional or other license or right 
solely on the grounds of prior alcohol 
abuse or prior alcoholism. 


Florida Myers Act 

The Florida Myers Act was 
designed by individuals who realized 
that while some alcoholics are able to 
recognize their problem early and 
implement a firm resolve to get help 
from competent community 
resources, more often it is 
characteristic for the alcoholic to 
continue to deny his problem long 
after it is obvious to everyone around 
him. The Act was intended to give 
family and friends of the sick 
individual access to a method of 
introducing the reluctant alcoholic to 
treatment and rehabilitation before 
he destroys himself and his loved 
ones. 

The process through which an 
individual can now be ordered into 
involuntary treatment begins with 
the filing of a petition (DMH-MA-4) 
which can be obtained from the clerk 
of the circuit court. The petition can 
be filed by the patient’s spouse or 
guardian, any next of kin, a 
physician, the head of any state 
treatment and research center, the 
head of any treatment resource or his 
designee, any peace officer of the 
county or municipality in which such 
person resides or is found, or any 
three citizens of the state. 


A physician must conclude that the 
alcoholic has lost the power of self- 
control with respect to alcohol, and is 
likely to harm himself or others 
unless he is treated; or this physician 
determines that the person needs 
treatment and care, but that by 
reason of chronic alcoholism his 
judgment has been impaired to the 
point that he is not capable of making 
a rational decision in that regard. 

The petition must be duly 
notarized or sworn to before the 
deputy clerk of the court and copies 


distributed to the patient, his 
guardian (if any) and, if the patient is 
already confined to an emergency 
treatment resource, to the 
administrator of that resource. The 
petition must be accompanied by a 
certificate (DMH-MA-5) also 
available from the clerk of the circuit 
court, signed by a licensed medical 
or osteopathic physician who has 
examined the person within the 
previous 48 hours. No certificate is 
required if it is noted in the petition 
that the patient has refused to submit 
to a medical examination. 

The court fixes a date fora hearing 
no later than 10 days after receiving 
the petition. Notice of the hearing is 
given to tke person who initiated the 
petition, the prospective patient, his 
next of kin other than the petitioner, 
the patient’s parents or legal guardian 
(if he is a minor), the head of the 
facility if the patient is already 
confined, and any other person the 
court deems appropriate. 

At the hearing, if the patient has 
refused to be examined by a licensed 
physician, he is offered that 
opportunity by a court-appointed 
physician. If the patient again refuses 
an examination and there is sufficient 
evidence that the allegations in the 
petition are true, the court may issue 
a preliminary order committing the 
patient to an appropriate treatment 
resource for not more than five days 
for a diagnostic examination. If the 
court then determines that the proof 
is clear and convincing, it will order 
the patient to a treatment program at 
or through an appropriate resource. 


The initial order is for 30 days, 
unless the patient is discharged 
earlier. After that the patient is 
automatically discharged unless the 
treatment resource has filed a new 
petition and received a further court 
order for an extra period up to 90 
days. Further orders, each for six 
months, may be obtained if the 
patient’s condition warrants it. 


It is an unfortunate fact of life here 
in Florida that while the Myers Act is 
now 10 years old and despite its 
salutary purpose, the bench and bar 
have been dilatory in their self- 
education about the problem. 


For those judges ordering commit- 
ment under the Myers Act the 
responsibility is awesome, 
particularly in those cases where the 
person, whose involuntary 
commitment is sought, opposes the 
petition by presenting his own 
medical evidence. The insidiousness 


of the disease, together with the 
cunningness of the sick individual, 
makes it incumbent upon any judge, 
and particularly those ordering com- 
mitments, to broaden their 
knowledge of this perplexing 
disorder. While certainly close 
scrutiny should be given to the 
possible deprivation of the 
respondent’s personal liberties and 
that all the requirements of due pro- 
cess are complied with,2? the 
presiding judge must be keenly 
sensitive to the fact that the failure to 
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commit an addicted individual could 
have the same effect as signing that 
person’s death warrant. 

The judge must be aware that the 
symptoms of the illness blind the vic- 
tim to the nature of his condition. Dr. 
Frank E. Seixas, medical director of 
the National Council on Alcoholism 
explained: 

Psychological factors inhibiting the institu- 
tion of treatment include the defense of denial, 
which is prominent among alcoholics and 
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alcohol they are actually taking, even in the 
presence of unmistakable proof that others are 
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Treatment of alcoholics 


aware of their drinking; the defense of 
projection, in which others are seen to be at 
fault for any negative eventuality; and the 
defense of dissociation, in which the use of 
alcohol is disconnected from its effects. These 
psychological defenses are sufficient to thwart 
efforts at diagnosis and treatment for a long 
period of time. During this time the physical, 
social, emotional and vocational consequences 
of the pathological drinking have time to 
ripen. Much as he needs treatment, the alco- 
holic can almost be counted on to resist it 
forcefully. Patience and respect for the human 
dignity of alcoholic persons and the percep- 
tion of situations that make therapeutic help 
the only way out can often guide them into 
treatment for which they are later grateful.” 


Knowledge about alcoholism can 
be gained through enlightenment 
about its characteristics as a disease, 
its treatment and prevention and 
above all, its seriousness. But judges 
should start the educational process 
by candidly asking themselves if they 
have a mental block about accepting 
alcoholism as a disease—or if they 
feel it is a moral issue or a question of 
will. If so, the duty to make further 
inquiry is even more pressing. 


Local treatment plans 

Finding out what facilities and 
plans of treatment are available in 
local areas is the best first step. Each 
urban area and most counties have 
their own alcoholism treatment 
programs. Excellent residential 
treatment facilities are available in 
the public and private sector in Flori- 
da and in neighboring states. It is 
important that judges learn what a 
detox center is, as well as what an in- 
patient residential-care service, a 
long-term or domiciliary facility, 
outpatient care, or a half-way house 
are. An understanding of the AA 
program is essential, including AA 
for young people and the allied 
groups of Al-Anon, Adult Children of 
Alcoholics and Alateen. 

The second step is learning what 
these treatment plans expect to do, 
their goals, the kinds of clients who 
best\fit in, and how the staff proposes 
to work with the alcoholic. Then the 
judge begins to know what kind of 
facility a defendant will go to and 
also gradually sense what treatment 
center might be best suited for a 
given person. By briefly visiting 
nearby centers, judges will become 
acquainted with the professionals 
working in the field; many of whom 
are recovering alcoholics who gladly 
share their knowledge and insight. 


Treatment facilities also have 
material available describing their 
methods and goals. 

Finally knowledge and insight are 
vital for an understanding of the 
physiological, emotional and 
spiritual effects of alcoholism not 
only on the alcoholic but also on the 
so-called “other victims” of 
alcoholism—the spouse, children, 
parents, siblings, employers, friends, 
relatives. Every alcoholic closely and 
emotionally touches and affects four 
to six other people with his disease. 

Excellent courses in an “overview 
of alcoholism” are available at the 
University of North Florida in 


Every alcoholic closely and 
emotionally touches and 
affects four to six other 
people with his disease 


Jacksonville, sponsored by the Allied 
Health Services Department, and at 
the Navy’s Alcohol Rehabilitation 
Center, Jacksonville Naval Air 
Station. In a very short period, the 
judge can gain a thorough grounding 
in all areas of the disease and attain 
expertise for administering the 
Myers Act. 

In areas where such courses are not 
available, workshops and seminars 
can be developed with the help of the 
universities and the Navy. These 
sessions can be augmented with 
course digests and cassettes. 

Literature is also available through 
AA, the universities and libraries, the 
many publication lists available from 
Hazelden, The National Council on 
Alcoholism, the Rutgers Center for 
Alcohol Studies and the National 
Institute for Alcohol Abuse and 
Alcoholism, and similar organiza- 
tions such as the Northeast Florida 
Council on Alcoholism and Drug 
Abuse.*4 

What is vital to an enlightened 
judiciary involved in Myers Act 
commitments is that all judges move 
quickly and readily into an informed 
position in understanding 
alcoholism, so that they can operate 
confidently. 

The importance of all these 
suggestions is emphasized by the 
recent statement of Dr. Joseph A. 
Pursch, the former Navy psychiatrist 
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who treated Betty Ford, Billy Carter 
and Senator Herman Talmadge. In 
answer to a question posed by 
Alcoholism as to whether attorneys 
and judges should receive special al- 
coholism training, Dr. Pursch replied: 

I certainly think so. And I would hope that 
more training programs will be set up for the 
judicial system. The training package should 
be designed to include attorneys and other 
experts from within the legal system. 
Recovering alcoholic judges and attorneys are 
excellent resources. Any such training should 
also include people from other areas such as 
the medical profession and _ Alcoholics 
Anonymous.®> 

The successful integration and use 
of the new knowledge about 
alcoholism requires the participation 
of all society’s institutions, including 
the legal system. Through the Myers 
Act, the legislature has provided a 
weapon which our legal system can 
wield against the vexing disease of 
alcoholism. Proper education about 
the treatments of this disease is an 
important first step. 0 


'Involuntary Commitment of Alcoholics, 
U.FLa.L.REv. 127 (1973). 
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Tax exempt racially 
discriminatory schools: 
Constitutional considerations 


By Harry M. Hipler 


Although the 
Service’s duty 
is to collect 
taxes, it may 
become the 
enforcer of 


federal public 
policy at the 


expense of 


other 


constitutional 


rights 


Freedom of religion and associa- 
tion and equal protection of the law 
are guaranteed by the Constitution,! 
and the courts are committed to pro- 
tecting those rights when threat- 
ened.? Over the years, an increasing 
number of private schools have been 
established to serve mostly white 
children in order to provide educa- 
tion in an all white school.? These 
institutions in the past qualified for 
federal tax benefits under §170 
(c)(2)(B) for deductions for contri- 
butions to a charitable or educational 
institution, and §501(c)(3) for an in- 
come tax exemption for the same 
institution. Because there is an estab- 
lished federal policy against 
discrimination as has been reflected 
in civil rights laws, and the 13th, 14th, 
and 15th amendments,* a racially 
discriminatory private school should 
not qualify for tax exempt status. 

This article will examine the con- 
stitutional considerations of tax 
exemptions and benefits to tax 
exempt educational institutions in 
light of the religion and association 
clauses of the first amendment, and 
the equal protection clause of the 
14th amendment. 


What is an exempt organization? 

Section 501(c) (3) generally defines 
an exempt organization as an entity 
organized and operated exclusively 
for religious, charitable, scientific, 
literary, or educational purposes.® 
The definition contained in §501(c) (3) 
controls the qualifications required 
for organizations to receive various 
tax benefits conferred upon “chari- 
table” organizations.’ Thus, an or- 
ganization meeting the description 


of §501(c)(3) is exempt from federal 
income tax, as well as certain other 
taxes.’ The reason behind the passage 
of §501(c)(3) is that the nation as a 
whole receives a quid pro quo by 
aiding the growth and status of pri- 
vate institutions which promote the 
general public welfare. The section's 
legislative intent is as follows: 

The exemption from taxation of money and 
property devoted to charitable and other pur- 
poses is based upon the theory that the Govern- 
ment is compensated for the loss of revenue 
by its relief from financial burden which 
would otherwise have to be met by appropria- 
tions from public funds, and by the benefits 
resulting from the promotion of the general 
welfare.? 

Although there is no particular 
language in the statute indicating an 
organization satisfying the statute is 
excluded because its practices 
violate public policy, this qualifica- 
tion is inherent in §501(c)(3) by 
congressional intent and rules of sta- 
tutory construction.!° 


Decisions on constitutionality 

In the years since Brown v. Board 
of Education," the Federal Govern- 
ment has moved toward eliminating 
both public and private discrimina- 
tion in education. The Brown deci- 
sion has been followed by a long line 
of Supreme Court decisions holding 
racial discrimination in public and 
private schools is unlawful and un- 
constitutional.!” 

Following the Supreme Court’s 
decision in Brown, the first constitu- 
tional challenge to the Internal 
Revenue Service's exemption policy 
to racially discriminatory and non- 
discriminatory schools occurred in 
Green v. Connally.’® In that case, a 
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Tax exempt racially 
discriminatory schools 


class action by black parents and 
their minor children alleged that 
§§170 and 501 of the Code unconsti- 
tutionally supported segregated 
private schools. A preliminary in- 
junction was granted by the federal 
court, on the ground that the claim 
presented substantial constitutional 
issues. During the litigation, the Ser- 
vice announced it could not legally 
justify allowing tax exempt status to 
private schools which practiced 
racial discrimination, nor could it 
treat gifts to such schools as charitable 
deductions. The federal court 
permanently enjoined the Service 
from granting a tax exemption to any 
racially discriminatory private 
school in Mississippi. 

Following the federal court’s de- 
cision in Green, several lower federal 
courts denied forms of aid to dis- 
criminatory private institutions. In 
Cornelius v. Benevolent Protective 
Order of Elks."4 and Pitts v. Depart- 
ment of Revenue,’ the parties in the 
suits challenged the government's 
grant of a tax exemption to private 
discriminatory institutions. The 
federal courts found that such a tax 
exemption was substantial govern- 
mental action which constituted a 
violation of the 14th amendment. 

In Cornelius, the plaintiff sued to 
enjoin the Elk and Moose Clubs from 
discriminating on the basis of race in 
membership. The plaintiff argued 
that the state’s approval of the tax 
exempt status of the discriminatory 
organizations was unlawful. Similar- 
ly, in Pitts, the federal court was asked 
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to consider a suit contesting a state 
tax exemption granted a private dis- 
criminatory institution. The court 
found that, “a tax exemption consti- 
tutes affirmative, significant state 
action in an equal protection context 
where racial discrimination fostered 
by the State is claimed.”'® 

In Brumfield v. Dodd," the federal 
court indicated that state assistance 
of textbooks, classroom materials, 
and finances for transportation to 
racially segregated private schools 
was unlawful, and in Falkenstein v. 
Department of Revenue," the federal 
court held that the state’s grant of 
exemptions from property and cor- 
porate excise taxes to a racially dis- 
criminatory fraternal organization 
was state action, and in violation of 
the 14th amendment. 


Although some of the decisions by 
the lower federal courts were decided 
before, during, and in the wake of 
Moose Lodge No. 107 v. Irvis'® and 
Jackson v. Metropolitan Edison 
Co.,?° (where the high Court refused 
to extend the state action doctrine to 
the grant of a liquor license to a dis- 
criminatory private club, and to an 
electric company’s decision to dis- 
continue service to a delinquent 
customer even though the utility was 
state approved), the Supreme Court 
has held that direct governmental aid 
in the form of tuition grants and text- 
book loans to racially discriminatory 
private schools is in violation of the 
14th amendment. 

In Norwood v. Harrison,?! the high 
Court stated that, “if the school en- 
gages in discriminatory practices, the 
State by tangible aid in the form of 
textbooks thereby gives support to 
such discrimination,’22. and in 
Washington v. Davis, the Supreme 
Court indicated that purposeful 
governmental discrimination was re- 
quired to establish a violation of the 
Constitution. 


The state action requirement may 
be established by the government's 
recognition of the institution’s tax ex- 
empt status with full knowledge of its 
discriminatory practices; thus the 


government purposely — supports 
racial discrimination by its implicit 
adoption of private discrimination. 
Consequently, a three-tier test seems 
to have developed in order to de- 
termine whether unlawful govern- 
mental action exists: (1) if the govern- 
ment continues to recognize an 
institution’s tax exempt status with 
knowledge of its discriminatory 
practice, the government supports 
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racial discrimination; (2) although 
the Supreme Court is hesitant to find 
state action when the conduct com- 
plained of is private discriminatory 
action, an inquiry must be made 
whether there is a sufficient nexus of 
governmental and private action to 
turn a private party into an agent of 
the government; (3) if the govern- 
ment has acted to grant tax exemp- 
tions, does such state action violate 
the Constitution in balancing com- 
peting constitutional rights? 

It seems clear that racially dis- 
criminatory private schools are not 
entitled to a tax exemption under 
§501(c)(3). The Green court con- 
sidered if granting a tax exemption to 
racially discriminatory private 
schools was unconstitutional, and 
answered the question affirmatively. 
Given the strong federal public pol- 
icy against racial discrimination in 
private educational institutions, it 
would be contrary to federal public 
policy to confer federal tax benefits 
upon educational institutions which 
discriminate on racial grounds. 


What if an institution’s racially dis- 
criminatory admissions policy is 
based upon religious belief? Would 
denial of qualification constitute an 
impermissible burden upon the free 
exercise of religious beliefs? May the 
government constitutionally restrict 
a religious practice if it violates 
federal public policy? In the early 
case of Late Corporation Church 
Jesus Christ v. United States (Mor- 
mon Church), the high Court was 
faced with whether the government 
may restrict the practice of polygamy 
based upon religious belief. The 
Supreme Court held that the religious 
practice of polygamy was subject to 
government restriction since it was 
against federal public policy. 

Generally, the decisions by the Su- 
preme Court have indicated that the 
government may constitutionally re- 
strict a religious practice if it violates 
federal public policy.2* An example 
is Gillette v. United States,2"7 where 
the law conferred conscientious ob- 
jector status to persons having reli- 
gious beliefs against all wars. The ob- 
jectors argued that the first 
amendment allowed conscientious 


objector status to persons having re- 
ligious beliefs against selective wars. 
The Supreme Court held that the dis- 
tinction was based on a legitimate 
governmental interest secular in 
nature. 

Although the government may 
constitutionally restrict a religious 
practice if it is in violation of federal 
public policy without violating the 
free exercise or establishment clauses 
of the first amendment, only two 
decisions have considered the con- 
stitutionality of the Service’s position 
concerning whether it may grant or 
deny a tax exemption to a racially 
discriminatory religious school. In 
Goldsboro Christian Schools v. 
United States, the federal court 
considered whether a_ private 
school’s racially discriminatory ad- 
missions policy based on religious 
belief precluded it from qualifying as 
an exempt organization. The court 
held that denial of tax benefits to 
private schools which maintain a 
racially discriminatory admissions 
policy based on religious belief did 
not violate the first amendment: 

... there is a legitimate secular purpose for 
denying tax exempt status to schools generally 
maintaining a racially discriminatory admis- 
sions policy. Moreover, the general across-the- 
board denial of tax benefits to such schools is 
essentially neutral, in that its principal or 
primary effect cannot be viewed as either en- 
hancing or inhibiting religion. Finally, the 
policy patently avoids excessive governmental 
entanglement with and, in fact, prevents in- 
direct government aid to, religion. Indeed 
making qualification under Section 501(c) (3) 
turn upon whether the organization maintains 
a policy and practice of excluding one or more 
races is a reasonably objective standard, 
whereas the standard the plaintiff proposes to 
adopt would require, at a minimum, inquiry 
into the sincerity of the plaintiff's religious 
beliefs as it impacts upon the admissions 
policy.?9 


In reaching an opposite conclu- 
sion, the federal district court, and 
the dissenting opinion in the Fourth 
Circuit, in Bob Jones University v. 
United States,°° indicated that the 
Service may not constitutionally 
deny tax exemption to a racially dis- 
criminatory religious school. In Bob 
Jones University, the institution 
taught as a principle of its religious 
faith that the social mixing of races is 
sinful. In its holding, the federal 
district court stated: 

Although the purpose of the government’s 
construction of §501(c)(3) may be considered 
secular in nature in that it promotes federal 
public policy, a primary effect is the inhibition 
of those religious organizations whose policies 
are not coordinated with declared national 
policy and the advancement of those religious 
groups that are in tune with federal public 
policy. Instead of all religious organizations 


being on the same footing. . . the government’s 
construction of the section would saddle the 
burden of taxation only on those religious 
organizations whose procedures conflict with 
federal public policy. One form of the oppres- 
sion of religion by government is the taxation 
of it. Committee for Public Education v. Ny- 
quist, 413 U.S. 756, 793, 93 S.Ct. 2955, 37 
L.Ed.2d 948 (1973).3! 


Although the majority opinion by 
the Fourth Circuit in Bob Jones Uni- 
versity ruled that a religiously orien- 
ted university that expels students 
who violate its policy against inter- 
racial dating and marriage does not 
qualify for tax exemption and tax- 
deductible contributions, the deci- 
sion raised the issues of whether a 
religious organization must follow a 
federal policy as defined by the Serv- 
ice, and if revocation of an insti- 
tution’s tax exempt status violated the 
institution’s first amendment rights. 


Development of IRS position 
Before 1967, it appears that ra- 
cially segregated private schools 
would qualify for tax-exempt status 
under §501(c)(3), and be eligible to 
receive deductible charitable con- 


tributions under §170(c)(2).32. In 
1967, the Service announced that 
racially discriminatory private 
schools receiving tax benefits would 
not be entitled to tax exempt status 
under the tax laws.*° In 1970, the 
Service confirmed its earlier an- 
nouncement, and took the position 
that racially discriminatory private 
educational institutions were not 
“charitable” within the common law 
principles behind §501(c)(3), and 
that such schools were not entitled to 
a tax exemption.*4 

The Service’s position on racial dis- 
crimination in private schools fol- 
lowed a long line of federal court 
decisions which prohibit racial dis- 
crimination in public and private 
schools.*> However, it was not until 
the Green decision that the Service 
issued a revenue ruling. In Rev. Rul. 
71-447,°* the Service held that a pri- 
vate school must have a socially non- 
discriminatory policy to qualify for 
exemption. In Rev. Pr. 72-54," the 
Service set forth guidelines for de- 
termining whether private schools 
that apply for exemption under 
§501(c)(3) have openly publicized 
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their racially nondiscriminatory poli- 
cies as to students. 

In 1975, the Service issued Rev.Pr. 
75-50,°3 which required tax exempt 
private schools formally to adopt a 
racially nondiscriminatory policy as 
to students, and to publicize the 
policy in school catalogues and the 
press. In that same year, the Service 
issued Rev.Rul. 75-231,°9 which indi- 
cated that racially nondiscriminatory 
policy applied to religious-related 
and _ religious-operated schools, as 
well as to private nonsectarian 
schools. 

By 1978, the Service concluded 
that its procedures for identifying 
racially discriminatory schools were 
inadequate, and that many private 
schools practiced racial discrimina- 
tion despite a formal open admis- 
sions policy.*® Thus, in 1978 the Serv- 
ice announced a proposed revenue 
procedure to identify racially 
discriminatory schools and deny 
them tax exempt status.*! 

Substantial opposition in the re- 
ligious community was encountered 
since substantially all private schools 
are church related.*? Consequently, 
in 1979 the Service issued a revised 
proposed revenue procedure to iden- 
tify racially discriminatory schools 
and to deny such schools tax 
exempt status. In Rev.Pr. 79-38% the 
Service issued its revised announce- 
ment as a continuation of the Serv- 
ice’s policy that private schools 
practicing racial discrimination 
should not enjoy tax exempt status. 

The revised procedure contains a 
“facts and circumstances” test, and 
specifically applies only to private 
elementary and secondary schools, 
other than schools organized and op- 
erated solely for the education of the 
handicapped or emotionally dis- 
turbed, or to college and universities, 
preschools, nursery schools, or 
schools for the blind or deaf, but does 
not apply to church-related and 
operated elementary and secondary 
schools. Additionally, the revised 
procedure defines procedures for re- 
voking exempt schools “adjudi- 
cated” to be discriminatory, defines 
“reviewable schools,” but does not 
treat “reviewable schools” as prima 
facie discriminatory, and thus does 
not shift the burden of proving non- 
discrimination to them. 

Religious opposition continued, as 
questions were raised concerning 
governmental neutrality toward re- 
ligion.44 Thus, in response to the 
opposition, Congress amended a 


Tax exempt racially 
discriminatory schools 


Treasury Department appropria- 
tions bill to prohibit the Service 
from using appropriated funds to 
implement its proposed guidelines 
that would deny tax-exempt status to 
private schools that allegedly prac- 
tice racial discrimination.* 


Constitutionality of authority to 
promulgate procedures and 
rulings 


What if an institution’s racially dis- 
criminatory admissions policy is 
based upon religious belief? May the 
Service constitutionally restrict a re- 
ligious practice if it violates federal 
public policy? The questions raised 
by the revenue procedure are whe- 
ther the Service has authority to pro- 
mulgate rules, and if the revocation 
of the tax exempt status of a racially 
discriminatory religious school by 
the Service would excessively en- 
tangle the Federal Government with 
religion. When the Service sets the 
standards by which religious schools 
may be reviewed, an entanglement 
problem is posed. 

Although the Supreme Court has 
not addressed the specific first 
amendment issue raised in Golds- 
boro Christian Schools and Bob 
Jones University, in Walz v. Tax 
Commission of New York,* the high 
Court upheld a state’s property tax 
exemption for all religious organiza- 
tions against the argument that the 
exemption violated the estab- 
lishment clause of the first amend- 
ment. The Supreme Court reasoned 
that the exemption neither favored 
nor burdened one religion over 
another, and that the Service's revo- 
cation procedures did not single out 
religious institutions for revocation, 
but that such procedures applied to 
all schools. The high court finally 
found that the property tax exemp- 
tion did not unduly entangle the 
government with religion, because 
the property tax exemption was 
passive, indirect aid. 


Violation of federal public policy 
Section 501(c)(3) grants a_ tax 
exemption to “charitable” organiza- 
tions. A private religious operated 
school that operates on a racially 
discriminatory basis engages in ac- 
tivities contrary to established federal 
policy against discrimination and en- 
courages segregation. In Green v. 


Connally,“ the court ordered the 
Service to deny tax exempt status to 
segregated academies in Mississippi, 
and to require as a prerequisite to a 
school’s tax exempt status that it pub- 
licize its nondiscriminatory policy. 
Although the Green court declined 
to consider the status of schools that 
have discriminatory policies pur- 
suant to their religious beliefs, the 
court suggested that in light of the 
strong federal policy against dis- 
crimination, the “law may prohibit 
an individual from taking certain ac- 
tions even though his religion com- 
mands or prescribes them.”48 


In §501(c)(3), Congress intended 
that in order for an organization to be 
“charitable,” its practices may not 
violate a federal public policy. Al- 
though no specific language in the 
statute states that an organization 
satisfying one or more of its qualify- 
ing purposes is excluded because its 
practices violate public policy, this 
limitation is implicit and mandated 
by common rules of statutory con- 
struction and congressional intent. 
Because benefit to the public is the 
reason for tax benefits, it would be 
improper to allow tax benefits to or- 
ganizations whose practices violate 
federal public policy.* 

By granting tax exempt status to 
racially discriminatory schools, the 
Federal Government participates in 
the maintenance of a segregated 
school in violation of the 14th amend- 
ment. Although purely discrimina- 
tory private conduct is not 
unlawful,” if private conduct may be 
characterized as governmental ac- 
tion, it is subject to constitutional 
proscriptions. In McGlotten v. Con- 
nally,*' the federal court considered 
whether granting tax benefits to a 
private discriminatory organization 
implicates the government in that 
conduct. The court held that the 
Service may not constitutionally 
grant tax exempt and deductible 
status to fraternal organizations with 
racially discriminatory membership 
rules since tax benefits constituted 
government support and encourage- 
ment of discrimination. 


impermissible intrusion upon 
religion 

The federal public policy limita- 
tion should apply only when a deduc- 
tion or exemption would frustrate a 
clearly defined or express national 
policy prohibiting particular types of 
conduct. The relationship between 
the tax exemption and a national 
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public policy against discrimination 
is too tenuous. Denial of a tax benefit 
should not result merely because a 
taxpayer, who received a tax benefit, 
violated a public policy.” 

The Service’s involvement in pro- 
mulgating revenue procedures for 
tax exempt religious institutions has 
unduly entangled itself in religion.*? 
Thus, the revocation of the institu- 
tion’s tax exempt status solely be- 
cause it maintains a racially dis- 
criminatory policy based on_ its 
religious beliefs is an unconstitu- 
tional infringement of its rights under 
the religion clauses of the first 
amendment. 

Denial of the institution’s tax 
exempt status deprives it of liberty 
and property without due process of 
law in violation of the fifth amend- 
ment. A judicial rather than an ad- 
ministrative proceeding should 
determine whether a_ school is 
racially discriminatory by applying 
decisional law upon proof of such 
discrimination.*4 


Conclusion 

The clash between important con- 
stitutional values—freedom of reli- 
gion and association and equal pro- 
tection—is a difficult one to 
resolve. Although the Service’s duty 
is to collect taxes, when it enforces 
the 14th amendment, the Service 
may become the enforcer of federal 
public policy at the expense of other 
constitutional rights. 

Whatever judicial resolution is 
given, there are several significant 
questions raised by the Service's 
revenue procedure toward religious 
operated schools. The revenue pro- 
cedure presents a conflict between 
the first amendment’s protection of 
religious freedom, and a_ federal 
policy in favor of racial integration 
in schools as is mandated by the 14th 
amendment. Thus, by implementing 
a policy in favor of racial integration, 
the revenue procedure may create 
excessive government entanglement 
with religion. Consequently, imple- 
mentation may arguably violate the 
establishment clause, and impair the 
free exercise of religion by reli- 
gious schools that may and may not 
practice racial discrimination. 

Almost all difficult constitutional 
questions require a_ balancing of 
competing interests. A requirement 
in the balancing test that a religious 
belief is sincere is not an adequate 
safeguard against potential decep- 
tion. Thus, a school could be free 
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from attack by claiming that racial 
discrimination is religiously based. 

The federal policy in favor of 
racial integration in schools should be 
preferred to its indirect impact on 
religious freedom. When requested 
to resolve a conflict between an 
individual’s right of association and 
equal protection, federal courts have 
favored equal protection of the 
law.*> When the issue is decided by 
the United States Supreme Court,*® 
the balance should be resolved in 
favor of equal protection and racial 
integration. 0 


Postscript 


On January 8, 1982, the Justice De- 
partment asked the United States 
Supreme Court to dismiss the ap- 
peals filed in Bob Jones University 
and Goldsboro Christian Schools, 
which have racially discriminatory 
policies. The reason for the sugges- 
tion of mootness was that the Reagan 
Administration was ending the I.R.S. 
ban on tax exemptions for racially 
biased schools. 

The reversal of the I.R.S. position 
caused widespread criticism of the 
Reagan Administration, so the Presi- 
dent reacted by indicating that his 
administration would ask Congress 
to pass legislation imposing a simi- 
lar prohibition. To keep the contro- 
versy alive, the N.A.A.C.P. filed a 
motion to intervene submitting that 
“only the injured individuals and 
associations that represent them can 
truly and adequately represent the 
interests in issue and at jeopardy.” 

The United States Supreme Court 
at the submission of this article had 
not ruled on the suggestion of moot- 
ness or motion to intervene. 

The United States Court of Ap- 
peals for the District of Columbia on 
February 19, 1982, held that the 11- 
year-old IRS policy of denying such 
tax exemptions must be preserved. 
The Justice Department indicated 
that it would advise the Supreme 
Court what effect the lower court 
order might have on two related 
cases that are before the Supreme 
Court involving Bob Jones Univer- 
sity and Goldsboro Christian 
Schools. The reader should be kept 
informed of the ultimate disposition 
of these cases. 
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Articles 
“The Conflict of Laws and the Florida 
Usury Case,” by F. Townsend Hawkes. 

Florida courts have previously taken 
the minority position that traditional 
choice-of-laws principles should be 
utilized when dealing with an interstate 
loan transaction involving usury. Tradi- 
tional choice-of-laws rules look to place 
of execution and performance to deter- 
mine which law should be applied to a 
multi-state loan contract. 

This article examines the present state 
of usury—conflicts doctrine in Florida 
following the important reformulation 
principles in Continental Mortgage In- 
vestors v. Sailboat Key, Inc., 395 So.2d 
507 (Fla. 1981). Sailboat Key adopted the 
rule of validation, at least for commercial 
contracts. This rule, followed by a major- 
ity of courts in usury cases, would choose 
the law of the state which would uphold 
the contract. A “normal relation” between 
the state and the interstate loan agree- 
ment, however, is the threshold require- 
ment. 


Comments 


“Tufts v. Commissioners—The Resur- 
rection of Crane’s Footnote 37,” by Janet 
Jacobowitz. 

This comment discusses and analyzes 
the history and progression of footnote 
37 of Crane v. Commissioner, 331 U.S. 
(1947), and its notential impact on tax 
shelters. Briefly, fooinote 37 left open the 
question whether the Crane doctrine— 
that amount realized includes nonrecourse 
debt—applies when the fair market value 
of the property is less than the nonre- 
course liability at the time of the dispo- 
sition. 

Until Tufts v. Commissioner, 651 F.2d 
1058 (5th Cir. 1981), every court faced 
with a footnote 37 argument rejected it. 
The Fifth Circuit was the first court to 
apply it literally. Tufts and the cases lead- 
ing to it are examined, along with an 
analysis of the underlying theories and 
potential impact of Tufts on tax shelters. 
“Sterilization of the Developmentally 
Disabled: Shedding Some Myth- 
Conceptions,” by Deborah Hardin Ross. 


The author reviews the myths and mis- 
understandings which led to the passage 
of nonconsensual sterilization statutes 
and the vulnerability of the statutes to 
constitutional attack. She suggests that 
two recent cases, Wyatt v. Aderholt, 368 
F. Supp 1383 (M.D. Ala. 1974) and In re 
Guardian of Hayes, 608 P.2d 635 (Wash. 
1980), offer a better alternative. 


“The Due-on-Sale Clause: Current Legis- 
lative Actions and Probable Trends,” by 
Richard W. Thornburg. 

The question of using a “due-on” clause 
to either terminate a low interest real 
estate loan, or to re-negotiate the rate of 
interest to more closely yield the current 
rate, is one of the most hotly debated 
subjects in real estate transactions. This 
comment examines the issue in detail. 


Case Notes 


Statutes of Limitations—“Florida Adopts 
Strict Approach to Retroactive Applica- 
tion”—Homemakers, Inc. v. Gonzales, 
400 So.2d 965 (Fla. 1981) by Carol 
Ruebsamen Tierney. 

In Homemakers, Inc. v. Gonzales, the 
plaintiff's cause of action had accrued 
and was not yet barred when the statute 
was amended. She filed her complaint 
after the running of the former two-year 
period, but before the running of the new 
four-year period. The Florida Supreme 
Court held that the plaintiff was not en- 
titled to the extended period in the 
absence of clear legislative intent. Her 
‘ause of action was therefore barred. 

The note discusses the policy argu- 

ments that were at issue in Gonzales. It 
further notes the inconsistency between 
Gonzales and recent decisions limiting 
workers’ compensation claims, and sug- 
gests that one view will eventually be 
accepted as the general rule and the other 
as the exception. 
Constitutional Law—“Freedom_ of 
Speech—Continued Erosion of a Funda- 
mental Right,’Heffron v. International 
Society for Krishna Consciousness, Inc., 
101 S.Ct. 2559 (1981), by Jaime L. 
Wallace. 

This note examines when conduct con- 
stituting speech is entitled to constitution- 
al protection. In Heffron v. International 
Society for Krishna Consciousness, Inc. 
the Supreme Court upheld the constitu- 
tionality of Rule 6.05 of the Minnesota 
state fair, a rule which confines sales, 
distribution, and fund solicitation opera- 
tions to a rented booth, as a valid time, 
place, and manner restriction on constitu- 
tionally protected forms of speech. 

The author asserts that the Heffron 
decision is inconsistent with the correct 
analysis of a legitimate time, place, and 
manner restriction in that the Court failed 


to scrutinize each of the activities in issue 
and to assess the reasonableness of Rule 
6.05 as it specifically applied to the distri- 
bution of literature. If such an approach 
had been taken, the author concludes, 
Rule 6.05 would be unconstitutional as 
applied to the distribution of literature 
because a more narrowly drawn restric- 
tion could have been drafted without un- 
dermining the state’s interest in 
maintaining crowd control. 

Civil Procedure—“Federal Rule of Civil 
Procedure 68—When It Comes Down to 
Costs, It’s Not How You Play the Game, 
It’s Whether You Win or Lose,’—Delta 
Air Lines, Inc. v. August, 101 S.Ct. 1146 
(1981) by Robert L. Rothman. 

This note analyzes the interpretation of 
Rule 68 of the Federal Rules of Civil Pro- 
cedure by the United States Supreme 
Court in Delta Air Lines, Inc. v. August. 
Rule 68 allows a defendant to make a 
formal offer of judgment to a plaintiff. It 
provides for the recovery of costs by a 
defendant when the offer is rejected and 
the ultimate judgment is not more favor- 
able than what was offered. 

The Supreme Court in August limited 
the scope of the rule by excluding a de- 
fendant who obtained a judgment in its 
favor from recovering costs under the 
mandatory cost-shifting aspects of the 


ule. In doing so, the Court has removed 


the incentive for defendants to settle and 
has frustrated the rule’s purpose of en- 
couraging settlement and avoiding costly 
and protracted litigation. 

Florida Supreme Court Jurisdiction— 
“Supreme Court Jurisdiction Revisited: 
A Look at Five Recent Cases,” by Lisa 
Pratt. 

This note discusses recent cases in 
three major areas of Supreme Court juris- 
diction: 1) conflict of decision, 2) certi- 
fied public question, and 3) scope of dis- 
cretionary review. The 1980 constitu- 
tional amendment to article V purported- 
ly narrowed the Florida Supreme Court's 
jurisdiction. The court, however, in con- 
struing this amendment re-opened review 
in several instances while it adhered to a 
strict reading of the amendment in 
others. This note examines five recent 
cases to determine whether the court's 
decisions comport with the language and 
objectives of the 1980 amendment 
and to evaluate the impact of these de- 
cisions upon the court’s jurisdiction. 0 


Calendar of Legal Events 
formerly published in 
the Journal may now be 
read in Florida Bar News 
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WE'’LLHAVE 


THE TITLE REPORT 
WEDNESDAY.” 


You don't need luck. Not with American. American Title offices have 
published the specific response times you can expect for key title services. 
Everything from processing the order to submitting underwriting decisions 
to issuing the policy. Now you'll know—in hours and days—the maximum 
time it will take for American Title to complete every facet of its service. And 
usually, we'll beat our published schedule. 


» Count on American. Everybody talks about good service. 
We put it in writing. 


american title insurance company 
1101 Brickell Avenue, Miami, Florida 33131. (305) 374-4300 


Affiliated Companies: The Title Insurance Corporation of Pennsylvania, 
Columbia Real Estate Title Insurance Company. 


a subsidiary of The Continental Corporation 
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News from Lawyers’ Title Guaranty Fund 


Florida’s attorney-owned, bar-related title insurer. 


Brochures advise: “See an attorney” when you buy or sell real estate 


Six new brochures aimed at the real estate consumer and home- 
buying public are now available for attorney use. These brochures, 
printed in English and Spanish, were produced to answer many of the 
questions asked by the general public: 


When You Buy A Home, Do You Really Need An Attorney? 
Condominium: A Different Type Of Home 

If I Get Title Insurance, Why Do I Need An Attorney? 

If I Have An Attorney, Why Do I Need Title Insurance? 


Two other informational brochures deal with related real estate 
subjects: 


e What's The Most Effective Advice REALTORS® Can Offer 
New Home Buyers? 
e You... Your Attorney... And Title Insurance 


All six brochures advise consumers that they need both legal advice 


and title insurance and can get both from one source — an attorney. 
The brochures also suggest that a real estate buyer should ask 
attorneys in advance for a cost-free estimate of any charges that might 
be incurred. “Employ an attorney to represent your interest,” say the 
brochures. 

These brochures are provided by The Fund as a public service for 
real estate consumers. 
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Fund support Young 
Lawyers Section and 
Legal Secretaries Association 


The Fund once again pledged 
financial support for the conven- 
tions of the Florida Association 
of Legal Secretaries and the 
Young Lawyers Section of The 
Florida Bar. The Fund’s contri- 
bution will help defray luncheon 
expenses at the FALS annual 
convention to be held April 29 — 
May 2, 1982, at Sanibel Island. 

The Fund will sponsor the ten- 
nis tournament to be held at the 
Young Lawyers Section conven- 
tion April 15-18, at Grenelefe 
near Haines City. Also, Fund staff 
members will attend this conven- 
tion to answer your questions 
about LTGF and to explain the 
advantages of becoming a member 
in Florida’s attorney-owned title 
insurer. 

Participation in the YLS con- 
vention continues a relationship 
that dates to The Fund’s founding 
in 1948. The Junior Bar Section 
and its officers spearheaded the 
statewide adoption of The Fund 
philosophy and plan that marked 
the beginning of bar-related title 
insurance in America. 

Participation in the FALS and 
YLS conventions is part of The 
Fund’s annual program to provide 
assistance for bar-related organi- 
zations by Florida’s bar-related 
title insurer. 


By the staff of 
Lawyers’ Title Guaranty Fund 
Box 2671, Orlando, Florida 32802 (Adv.) 
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ENVIRONMENTAL LAND USE LAW 


Has the DRI 
been changed? 
The Watson Island DRI 
By Debbie Malinsky 


process 


Watson Island is an 86-acre spoil is- 
land located in Biscayne Bay in Dade 
County between downtown Miami 
and downtown Miami Beach. The 
island is traversed by MacArthur 
Causeway which connects the 
mainland with the City of Miami 
Beach. The inhabitants of Watson 
Island are Chalk’s Seaplane Service, 
a heliport and a marina utilized by 
the Miami Yacht Club and the Miami 
Outboard Club. Watson Island with 
its Japanese garden and _ gentle 
shoreline provides an ideal spot for 
picnicking and launching recreation- 
al craft. The City of Miami owns 
Watson Island. 

The City of Miami, having 
decided that South Florida needed a 
recreational center to attract tourism 
to the region, filed an application for 
development approval (ADA) for 
the Watson Island Amusement 
Theme Park with the South Florida 
Regional Planning Council (SFRPC) 
in October 1979. The proposed 35- 
acre amusement theme park was 
described by the city as a Tivoli 
Gardens-type park and was to 
contain specialty shops, rides, 
restaurants, shows and handicrafts. 
Two new marinas with 165 slips, a 
1,500-square foot cultural hall, a film 
amphitheater and other entertain- 
ment facilities were planned. On-site 
parking for 3,000 cars would be 
provided. 


The appeal proceeding 
In September 1980 the SFRPC 


appealed the issuance of a 
development order by the City of 
Miami for the Watson Island 
Amusement Theme Park.'! The 
SFRPC maintained that the Watson 
Island ADA did not provide 
adequate information describing the 
project to allow full determination of 
project impacts. And further, based 
upon the information provided, 
despite its inadequacies, significant 
adverse regional transportation, 
fiscal, economic and environmental 
impacts would result from the 
project.” 

An on-the-record hearing was held 
in March 1981. The hearing officer 
found that the information 
insufficiency of the Watson Island 
ADA and the substantial adverse 
impacts upon regional transportation 
facilities, including the Port of 
Miami, U.S. Highway 1, Interstate 
95, and MacArthur Causeway, 
mandated reversal of the Watson 
Island development order.’ The 
hearing officer’s findings of fact 
stated: 


Data provided by the City of Miami in support 
of its contention that the proposed 
development would have no significant traffic 
impact is deficient because it understates the 
traffic impact of the proposed development, 
overstates roadway capacities, and 
understates increased levels of roadway usage 
that are likely to result without regard to the 
Watson Island development. 
° 

Unless adequate provision is made to 
expand the load carrying capacity of the 
MacArthur Causeway and to provide viable 
alternate means of reaching Watson Island, the 
traffic impact of the proposed development 
would substantially and adversely affect 
traffic flow on MacArthur Causeway.... The 
impact would extend to other regional 
roadways including U.S. Highway 1, and 
Interstate Highway 95. (Emphasis added.)* 


Although the hearing officer 

decided that, based upon the record 
before him, he could not find an 
adverse impact on the economy of 
the region,> he did factually 
determine that: 
The City would undoubtedly be taking a 
significant economic risk by developing and 
operating the proposed Watson Island 
amusement park.® 

On September 1, 1981, the 
Governor and Cabinet sitting as the 
Florida Land and Water Adjudica- 
tory Commission (FLWAC) heard 


oral argument by the City of Miami 
and the SFRPC. The city came to the 
Commission with an air of 
“conciliation.”’ The SFRPC 
maintained its position that the 
project and its impacts were too 
uncertain to be approved even with 
substantial conditions offered by 
FLWAC staff. The FLWAC voted 
four to three to approve the Watson 
Island DRI subject to conditions. The 
final order in SFRPC v. City of 
Miami adopted the hearing officer’s 
findings of fact on the inadequacy of 
the information provided by the city 
in itt ADA and on the adverse 
regional transportation impacts of 
the proposed project. The FLWAC 
went further, however. Rejecting the 
hearing officer’s determination of no 
economic impact, the FLWAC 
found that the fiscal impact of this 
project on the City of Miami was 
indeed a regional economic issue and 
concluded, as a matter of law, that: 


The project presents a significant economic 
risk to the local government by virtue of the 
fact that the City of Miami is responsible for 
the bond debt, for various services rendered to 
the park, plus the City must guarantee a 
management fee for the operation of the 
project. Should the project fail, the fiscal 
solvency of this unit of government would be 
in jeopardy and under the provisions of 
Chapter 218.50, et seq., F.S., the problem 
would then be a state problem. 


and therefore: 


..impacts of the proposed development that 
have been shown to extend beyond the City of 
Miami are the impacts upon transportation 
facilities, upon water quality, and upon the 
economy. 


The FLWAC concluded that: 


Based upon the foregoing Findings of Fact 
and Conclusions of Law, the Commission 
hereby grants permission to the City of Miami 
to develop the property known as Watson 
Island as provided in its application subject to 
the conditions adopted by and set forth in this 
Order. 

At such time as all of the conditions in this 
Order are completely satisfied and upon 
request of the City, the City, the Florida 
Department of Transportation and the 
Department of Veteran and Community 
Affairs shall concurrently report back to this 
Commission.® 


The “conditions” require the City 
of Miami to undertake traffic, public 
transportation and economic studies 
with the assistance of the Florida 
Department of Transportation (F- 
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ENVIRONMENTAL AND 
LAND USE LAW 


DOT), private economic consultants 
and the Department of Veteran and 
Community Affairs (DVCA). The 
SFRPC’s role is to comment on the 
studies, analyses and plans, which 
comments are “to be considered” by 
F-DOT and DVCA. 

As rationale for its decision to 
approve the Watson Island DRI with 
conditions, rather than send the City 
of Miami back through the DRI 
process as the SFRPC requested and 
the hearing officer recommended, 
the FLWAC indicated: 


Under the facts of this case, it is our judgment 
that approval with the specified conditions, in 
addition to safeguarding the State interests, 
will also protect the developer from a 
potential treadmill situation." 


The decision of the FLWAC 


From its inception, the Watson 
Island DRI was unique. The City of 
Miami was both the local 


government which would issue the 
development order for the project 
and the applicant for development 
approval. The FLWAC’s approval of 


a DRI with conditions is not of itself 
unique.'2, The uniqueness of this 
approval is that the FLWAC 
approved a project about which 
there was so much uncertainty that 
the conditions imposed in the final 
order included: a Florida 
Department of Transportation 
analysis of the current and 
prospective capacity of MacArthur 
Causeway, Interstate 95 and USS. 1 
and affected arterials and a 
determination of needed improve- 
ments; a requirement that the City of 
Miami contract with a consulting 
firm approved by the Florida 
Department of Veteran and 
Community Affairs to prepare anew 
economic feasibility report on the 


Debbie Malinsky is an associate with the law 
firm of Milledge & Hermelee, Miami, which 
represented the South Florida Regional Plan- 
ning Council until 1981, including the Watson 
Island litigation. Malinsky is currently a mem- 
ber of the Environmental and Land Use Law 
Section Executive Council and president of 
the Florida Association for Women Lawyers. 

She writes this column on behalf of the 
Environmental and Land Use Law Section, H. 
Gerald Reynolds, chairman, and Richard 
Hamann, editor. 


project, and a requirement that the 
City of Miami prepare plans for 
public transportation facilities to 
transport visitors to Watson Island.'* 

These substantial conditions 
requiring further analysis, feasibility 
studies and planning for a DRI were 
different from the sort of conditions 
FLWAC had imposed in the past. 
Prior to the final order in South 
Florida Regional Planning Council v. 
City of Miami,'4 the conditions 
imposed by FLWAC were directed 
toward mitigating known impacts 
rather than preparation of analyses 
feasibility studies and plans.'5 

In the past, these types of analyses, 
studies and plans have been included 
in the ADA and will be evaluated by 
the appropriate regional planning 
agency. In the case of the Watson 
Island DRI, major aspects of the 
project will not be part of an ADA 
and will be evaluated by state 
agencies with provision for 
“comment” by the regional planning 
agency.'® This divergence from the 
traditional process of review of 
DRI's appears to be inconsistent with 
the status afforded the ADA and 
regional planning agency impact 
evaluation of the ADA by the 
legislature. 


ADA and information sufficiency 


The ADA, the backbone of the 
DRI process, is the declaration of a 
developer's intent to undertake a 
development of regional impact.'’ 
The regional planning agency 
discharges its statutory duty to 
evaluate the impacts of a proposed 
development and prepare a report 
and recommendations based upon 
the information contained in the 
ADA. The ADA also serves as the 
basis for determining whether a 
development is constructed as 
approved. The ADA is therefore 
often incorporated in the 
development order. 

In The Matter of Three Rivers 
Project, Lake County, Florida DRI 
674-87,'5 the FLWAC found that the 
sufficiency of information in the 
ADA had a direct relation to the 
regional planning agency’s statutory 
responsibility to evaluate the impacts 
of a proposed DRI and prepare its 
report and recommendations. The 
authority to take issue with the 
quality and quantity of the 
information in the ADA was held to 
be inherent in this statutory 
responsibility. A regional planning 
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agency simply could not discharge its 
statutory responsibilities if the 
developer did not provide the 
information necessary to that 
determination. The final order in 
Three Rivers Project stated that the 
developer had the right to refile its 
ADA with: 


Such plans and specification to be in sufficient 
detail to allow the East Central Florida 
Regional Planning Council to evaluate...the 
project as required by and under the standards 
and guidelines of Florida Statute Section 
380.06(8). 


Subsequent amendments to 
§§380.06(7) and (8) codified the 
conclusions of law set forth in Three 
Rivers. 

Throughout the late 1970's 
§$§380.06(7) and (8) were amended 
formally to expand the duties of a 
regional planning agency to include 
information sufficiency review of the 
ADA. The 1980 amendments to 
Chapter 380,'9 further refined the 
information sufficiency provisions 
by formalizing the pre-application 
conferences process, extending the 
time period for the regional planning 
agency to make its sufficiency 
determination from 15 to 30 days?° 
and requiring that the regional 
planning agency notify the local 
government that a public hearing 
date may be set “when the regional 
planning agency determines that the 
application is sufficient or when it 
receives notification from the 
developer that the additional 
requested information will not be 
supplied.”2! 

The treatment and status afforded 
an ADA by the legislature almost a 
decade after the decision in Three 
Rivers Project, constitutes an 
affirmation of the legal principle 
established in that early DRI case. 
One might have expected, then, that 
in the event of an appeal to the 
FLWAC on the grounds that the 
ADA was insufficient, and if in fact a 
hearing officer determined that the 
ADA was signficantly insufficient, 
and if the FLWAC concurred in the 
finding of information insufficiency, 
that the FLWAC would have set 
aside the development order. 


Conclusion 


The action taken by the FLWAC 
on the Watson Island DRI, while 
consistent with the tradition of 
mediation and negotiation which 
pervades the DRI process,”? raises 
serious concern for the DRI 


process as it has developed to date. 
Did the FLWAC create a new ad hoc 
state level impact review procedure? 
Is a sufficient ADA no longer to be 
viewed as essential to impact 
evaluation at the regional level? 
Certainly, the Watson Island 
decision, taken together with the de- 
cision of the FLWAC in the Estech 
case,”* indicates that the Governor 
and Cabinet have now claimed an 
active role in land use decisions. 0 


‘South Florida Regional Planning Council 
v. City of Miami, DOAH Case No. 80-1843, 
September 29, 1981. 

2Watson Island DRI Assessment, South 
Florida Regional Planning Council, June 1980; 
Brief of Appellant, South Florida Regional 
Planning Council, April 3, 1981. 

3Findings of Fact, Conclusions of Law and 
Recommended Order, South Florida Regional 
Planning Council v. City of Miami, DOAH 
Case No. 80-1843, September 29, 1981, entered 
June 3, 1981. 

47d. at Findings of Fact, Paragraph 7. 

51d. at Findings of Fact, Paragraph 10. 

§Id. at Findings of Fact, Paragraph 10. 

7Transcript of September 1, 1981 hearing 
before FLWAC, South Florida Regional 
Planning Council v. City of Miami, DOAH 
Case No. 80-1843, September 29, 1981. 

’Final Order, South Florida Regional 
Planning Council v. City of Miami, DOAH 
Case No. 80-1843, September 29, 1981, entered 
September 29, 1981. 

9Id. at pp. 2-3. 

South Florida Regional Planning Council 
v. City of Miami, DOAH Case No. 80-1843, 
September 29, 1981. The Final Order provides 
as follows: 

Conditions: 

“(1) No dredging or filling in submerged 
areas or alteration of shorelines will be under- 
taken except in connection with installation of 
sewage pipes and marine pilings. Any addi- 
tional dredging or filling in submerged areas 
that might be proposed or required will be 
considered a substantial deviation from the 
terms of the Development Order under the 
provisions of Section 380.06(17)(a), Florida 
Statutes. 

“(2) The proposed marina on the west side 
of Watson Island be eliminated or relocated so 
that it will not interfere with the existing turn- 
ing basin of the Port of Miami, or with expan- 
sion of the turning basin. Interference with the 
existing turning basin or with the expansion of 
the turning basin by a proposed marina 
associated with this project will be considered 
a substantial deviation from the terms of the 
Development Order under the provisions of 
Section 380.06(17)(a), Florida Statutes. 
Further site specific plans for any marina 
should be submitted to the South Florida 
Regional Planning Council which shall review 
the plans and provide comments to the City 
within 60 days. 

“The City shall consider the comments of 
the South Florida Regional Planning Council 
and make any modifications deemed appro- 
priate. Plans for any marina shall become an 
integral part of the application for develop- 
ment approval. 

“(3) The Florida Department of Transpor- 
tation shall conduct an analysis of the current 
and prospective capacity of MacArthur 
Causeway, I-95, and US-1 and affected 


arterials and make a determination of im- 
provement needs which are likely to result 
from the development of the Watson Island 
project. 

“A copy of this document shall be for- 
warded to the South Florida Regional Planning 
Council which shall review the report and 
provide comments to the Department of 
Transportation within 60 days. The Depart- 
ment of Transportation shall consider the 
comments of the South Florida Regional 
Planning Council and make modifications to 
the report deemed appropriate. The City shall 
pay the cost of the transportation study. 

“The City shall improve or agree to pay the 
cost of the improvements to MacArthur 
Causeway, I-95, US-1 and such other affected 
arterials as determined necessary by the State 
Department of Transportation to adequately 
accommodate vehicular traffic over the pro- 
jected life of the project. 

“(4) The City shall contract with an 
independent firm, acceptable to the Commis- 
sion and the Department of Veteran and 
Community Affairs, to prepare a new eco- 
nomic feasibility report for the Watson Island 
Project which (1) assesses the effects of any 
possible changes to the management contract; 
(2) analyzes the City’s revenue base and its 
expenditures plan and (3) specifically identi- 
fies revenue sources or proposed expenditures 
that must be altered to insure the economic 
viability of the City in the event that the 
Watson Island Project is an unsuccessful 
venture. 

“The City shall submit this document to the 
South Florida Regional Planning Council 
which shall review the report and provide 
comments to the Department of Veteran and 
Community Affairs Within 60 days. The 
Department of Veteran and Community 
Affairs shall consider the report together with 
the comments of the South Florida Regional 
Planning Council and in keeping with the pro- 
visions of Chapter 218, Florida Statutes, 
review the report and be assured of the overall 
fiscal solvency of the City. 

“(5) The City shall prepare plans for public 
transportation facilities to transport visitors to 
Watson Island to assure that projections for the 
number of visitors who would reach the 
project through public transportation facilities 
can be realized. 

“The City shall submit the plans for these 
facilities to the South Florida Regional Plan- 
ning Council which shall review the plans and 
provide comments to the Department of 
Transportation within 60 days. The Depart- 
ment of Transportation shall consider the 
plans, together with the comments by the 
South Florida Regional Planning Council and 
be assured of the viability of the public 
transportation component. Plans for these 
facilities shall become an integral part of the 
application for development approval.” 

"Td. at p. 4. 

Stat. §380.07(4) (1981); cf. 
Stat. §380.08(3) (1981). 

Final Order, South Florida Regional 
Planning Council v. City of Miami, DOAH 
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22 See Finnell, Coastal Land Management in 
Florida, 2 AMERICAN BarR_ FOouNDATION 
RESEARCH JouRNAL, 307, 381 (Spring, 1980), 
wherein the author indicates: 

“The entire DRI process encourages com- 
promise and informal settlement. Negotiations 
begin long before an application for develop- 
ment approval is filed, and the developer may 
make early changes to facilitate favorable 
action on the application. . . . The governor 
and cabinet are particularly sensitive to the 
political effects of overruling a local govern- 
ment’s decision. Moreover, developers prefer 
to avoid a political confrontation with the 
governor and cabinet, thus, once an order is 
appealed incentives for a negotiated settle- 
ment increase—an appealed DRI becomes 
subject to an enforced mediation or settle- 
ment process.” 

23Manatee County v. Estech General 
Chemical Corporation and the Florida Land 
and Water Adjudicatory Commission 402 
So.2d 1251 (Fla. 2d D.C.A. 1981). 

In Estech, the applicant, Estech General 
Chemical Corporation, filed pursuant to 
county ordinance, applications for a special 
use exception for a phosphate mining project 
and for a master mining and reclamation plan; 
it also filed an ADA pursuant to chapter 380. 
The Manatee County Board of County Com- 
missioners subsequently decided to deny the 
three applications. In so doing, a particular 
concern of the county commission was that a 
waste clay settling area known as a slime pond 
might leak into the Manatee River and Lake 
Manatee. Estech appealed Manatee County’s 
decision to the FLWAC. 

A final order entered by FLWAC adopted 
the hearing officer's recommended order with 
certain amendments and _ modifications, 
including the requirement that Estech main- 
tain a sand-clay mix in its slime pond at an 
additional expense of $7 million in order to 
reduce the harm which would result from a 
dam break. Manatee County and Sarasota 
County subsequently filed petitions for review 
in the Second District Court of Appeal. 

The essential issue before the court in Estech 
was whether it was appropriate for the 
FLWAC to review a decision of a county 
zoning authority which concerned a develop- 
ment of regional impact. In sustaining the 
decision of the FLWAC, the court indicated 
that the legislature in enacting chapter 380 had 
changed the review process for local zoning 
decisions in cases involving developments of 
regional impact, and stated: 

“Chapter 380, in providing for review of 
local zoning decisions in the DRI process, does 
not remove local land use decisions from the 
control of local governing bodies. It simply 
shifts the review of those decisions from the 
circuit court to the Land and Water Adjudica- 
tory Commission. Because a development of 
regional impact substantially affects more 
than one county, the Adjudicatory Commis- 
sion will review decisions with regional 
interest in mind. 402 So.2d at 1255.” 
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WORKERS COMPENSATION 


The APAing of WC: a 
volcanic eruption? 


By Stephen M. Slepin 

The late Will Durant pleasantly ob- 
served in The Reformation, that the 
present is the past rolled up for action, 
even as the past is the present un- 
rolled for understanding. 

The following comments, then, 
embroider this continuing tapestry 
which, on its outermost edge, is the 
future. 

Some years ago it became appar- 
ent that the monolithic system of 
workmen’s compensation established 
by the legislature of the State of Flor- 
ida in 1935 was in danger-of subjection 
to external forces interruptive of, and 
unassimilable by, Florida’s work- 
men’s compensation system. 

The Askew-Adams administra- 
tion’s efforts in the 70’s to “judicialize” 
the WC adjudicatory enterprise and 
to distance it from the WC admini- 
strative function, was designed to (a) 
recognize and institutionalize opera- 
tional realities theretofore belied by 
archaic and dysfunctional statutory 
law; (b) attempt to systematize “due 
process”; and (c) escape the threat of 
improvident subjection of the WC 
system to the “old” Administrative 
Procedure Act. 

To say that WC defies the settled 
definitions of “administrative law” 
and that imposition of the APA upon 
comp litigation is akin to confusing 
mammalian obstetrics with the 
hatching habits of turtles is mere 
shorthand for more elaborate cri- 
tique. See, The ‘Florida Bar Journal, 
January 1975, “Statutory and Deci- 
sional Developments” at 57; April 
1976, “Administrative Procedure 
Act—Will It Engulf Workmen’s 
Compensation?” at 216-217; Octo- 
ber 1976, “What Is The IRC?” at 508; 
May 1977, “Workmen’s Compensa- 
tion Recent Developments” at 297: 
June 1979, “Identity Crisis” at 413- 
414; July/August 1979, “Trial and 
Appeal Under The New Workers’ 
Compensation Law” at 476; Feb- 
ruary 1980, “Recent Developments” 
at 149-150; April 1980, “The Emerg- 
ing Definition of WC” at 310; June 
1980, “Workers” Compensation 
Adrift: Identity and Characteristics” 
at 455. 

The Supreme Court’s unfortunate 
reliance upon the APA in John Gaul 


Construction Co. v. Harbin, 247 
So.2d 33 (Fla. 1971) was addressed 
by Albury v. Int'l Brotherhood of 
Electrical Workers, IRC Order 2- 
2331 (1973), which was in turn re- 
versed by the Supreme Court in Int'l 
Brotherhood of Electrical Workers v. 
Albury, 299 So.2d 581 (Fla. 1974) 
sans reliance upon the APA and after 
the Court’s protective adoption of 
the epochal WC Rules of Procedure, 
285 So.2d 601 (Fla. 1973). See, The 
Florida Bar Journal, January 1974 at 
22-27; Villanova v. Castlewood Intl 
Corp., IRC Order 2-2524 (1974). 
But the dangers posed by APA-WC 
admixture—i.e., danger to the integ- 
rity of the WC system as such, and to 
those dependent upon the system— 
did not abate. And the new Workers’ 
Compensation Act of 1979 rather en- 
sured intensification of the peril. See, 
Slepin & Norton, “Analysis—1979 
Legislation,” Florida Workmen's 
Compensation Manual, Vol. I, at 3, 
9-11, 12, 24-25, 30, 32-33, 42-43, 45. 
Fast upon the effective date of the 
new Act (or one of its effective dates) 
newspapers trumpeted the remark- 
able diminution of WC claims filed. 
(The stories generally applauded the 
phenomenon as though the fact of 
nonfiling of claims evidently sig- 
naled an absence of compensable ac- 
cidents or uncompensated entitle- 
ments—but that is neither here nor 
there.) The reason for this seemingly 
miraculous event (or nonevent) was a 
WC Division Emergency Rule argu- 
ably in conflict with the Supreme 
Court’s Workmen’s Compensation 
Rules of Procedure, in respect of 
which rule the Division (a) refused to 
file WC claims by the multitudes and 
(b) memorialized this agency action 
by a form notice. See, The Florida 
Bar Journal: February 1980, “Recent 
Developments” at 149; June 1980, 
“Workers’ Compensation Adrift: 
Identity and Characteristics” at 455. 
The most dramatic fears of APA- 
WC confusion were realized: the 440- 
claim to be adjudicated by a deputy 
commissioner might not get out of 
the 120-agency in the first place. The 
rule was, of course, stricken as an 
invalid “emergency” rule, Krajenta v. 
Division of Workers’ Compensation, 
376 So.2d 1200 (Fla. 2nd DCA 1979), 
but putative claimants’ efforts to ob- 
tain direct appellate review of the 


prohibitory agency action were 
peremptorily denied. Hall v. Divi- 
sion of Workers’ Compensation, 381 
So.2d 333 (Fla. Ist DCA 1980); 
Reeder v. Division of Workers’ Com- 
pensation, —— So.2d — — (Fla. Ist 
DCA 1980). 

So far, then, the potential for APA 
disruption of the WC system qua sys- 
tem was manifest. The losers in such 
event would tend to be claimants 
(if or as carriers should choose to de- 
lay or avoid 440-adjudications by, for 
example, questioning the 120-bona 
fides of a claiam—claims being papers 
filed with a 120-agency per 120-rules, 
after all) with employers/carriers ac- 
cruing attorneys’ fees for the effort. 

But the interdiction of WC reme- 
dies by the APA is a multimodel 
potentiality (in understandable 
English, the penetration of 440 by 120 
can occur in different ways). Thus it 
stood to reason that it would again 
occur in a fairly dramatic way. It did. 
In the case styled Turcotte v. Willy’s 
Restaurant, Inc., Cl. No. 264-66-3490, 
Deputy Commissioner Murphy took 
account of the “administrative” ar- 
rangements respecting health care 
providers ingredient in the new Act, 
and he therefore dismissed the health 
care provider's claim for failure “to 
exhaust administrative remedies.” 
The order is now on appeal. 

It can be said, without prejudice 
to the merit or accuracy of the deputy 
commissioners ruling, that it dra- 
matizes (at least in respect of health 
care providers) the warnings often 
voiced against allowance of APA 
impediments to access to the WC 
system. 

A sleeping volcano has erupted or, 
if that be too inflammatory a meta- 
phor, certainiy the predicted APA 
interferences with the integrity of the 
WC system have been confirmed. 

Inasmuch as the losers have so far 
been those whose claims would, if 
meritorious, cost employers/carriers 
money, it may not be unfair to ask 
whether this phenomenon is a pro- 
duct of design rather than inad- 
vertence. And if these results are in- 
tended, it becomes necessary to 
debate and to consider whether this 
is a “settling-in” process which will 
benefit our people by relieving Flori- 
da’s WC system of certain of its his- 
torical load. 0 
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TAX LAW NOTES 


The coordination of the 
controlled foreign 
corporation and the 
foreign personal holding 
company provisions 
after Lovett 

Part | 

By Donald J. Jaret 


This is the first section of a two- 
part discussion on controlled for- 
eign corporations and foreign 
personal holding companies and 
interpretation of §951(d) of the In- 
ternal Revenue Code. The second 
part of this discussion will be printed 
in the May 1982 issue of the Journal. 


The recent Court of Claims deci- 
sion in Estate of Lovett' has greatly 
expanded the planning opportunities 
available for foreign corporations 
controlled by United States citizens 
or residents. Surprisingly, if §951(d) 
of the Internal Revenue Code of 1954 
is interpreted properly in Lovett, the 
United States shareholders of a for- 
eign corporation may be better off if 
for a given taxable year their cor- 
poration is both a foreign personal 
holding company (hereinafter FPHC) 
and a controlled foreign corporation 
(hereinafter CFC). 

Prior to the Lovett decision, it was 
generally accepted that an increase 
in earnings invested in United States 
property by a corporation which is 
both a FPHC and a CFC for that 
year would subject its United States 
shareholders to taxation under the 
CFC provisions despite the fact that 
the shareholder was taxed under the 
FPHC provisions. Lovett, however, 
specifically held that the increase in 
earnings invested in United States 
property would not be subject to tax 
under the CFC provisions because 


the FPHC provisions take prece- 
dence over the CFC provisions. 


Signification of §951(d) 

A foreign corporation can be both 
a FPHC and a CFC for the same tax- 
able year. The purpose of §951(d) is 
to provide a rule to determine which 
set of provisions will apply when 
such an overlap occurs. The signifi- 
cance of §951(d) can best be demon- 
strated by the following example: 

How to invest earnings in the U.S. 
tax free—Assume that A, a United 
States citizen, is the sole shareholder 
of Y, a Swiss corporation. Y is a CFC 
insofar as A owns greater than 50 per- 
cent of the total combined voting 
power of Y.? Depending upon the 
type of income Y receives,’ Y may 
also be a FPHC insofar as A owns 
greater than 50 percent of the value 
of Y stock. 

Assume further that Y’s gross in- 
come is solely generated from the 
active conduct of a trade or business 
and is rental income. In this situation, 
there will be no adverse tax conse- 
quences to A under the CFC provi- 
sions until either he receives a 
dividend from Y or there is an in- 
crease in Y’s earnings invested in 
United States property.® This is true 
because Y has no Subpart F income.® 
In addition, there will be no adverse 
tax consequences to A under the 
FPHC provisions because Y is not a 
FPHC. This is to because the gross 
income test has not been met; the rent 
is not foreign personal holding 
company income.” 

Assume now that the situation re- 
mains unchanged for five years and 
during each of those years Y has 
$1,000,000 of net income from rents 
all of which are retained in the enter- 
prise. At the end of year five, Y cor- 
poration will have a considerable 
amount of accumulated earnings and 
profits, in this instance $5,000,000. 
In year six, A wishes to have Y invest 
all its accumulated earnings and 
profits in the United States. 

If Y were to continue to be classi- 
fied as a CFC, this investment of 
earnings in United States property 
would result in adverse tax conse- 
quences to A.’ However, if in year 
six, Y corporation alters the types of 
income it receives so as to have very 
little rental income, for example 


$5,000, and $6,000 of interest income, 
Y will be a FPHC in year six as well as 
being classified as a CFC in year six. 
Y will be a FPHC because it will now 
satisfy the gross income requirement 
insofar as it has foreign personal 
holding company income of $11,000 
and gross income of $11,000.° 

Supremacy of FPHC provisions— 
This is where the interpretation ac- 
corded §951(d) is crucial. Vastly dif- 
ferent tax consequences may result 
depending upon whether the CFC 
provisions or the FPHC provisions 
are applicable. Section 951(d) pro- 
vides: 

COORDINATION WITH FOREIGN 
PERSONAL HOLDING COMPANY PRO- 
VISIONS - A United States shareholder who 
for his taxable year, is subject to tax under Sec- 
tion 551(b) [relating to foreign personal hold- 
ing company income included in gross income 
of United States shareholders] on income of a 
controlled foreign corporation shall not be re- 
quired to include in gross income, for such tax- 
able year, any amount under subsection (a) 
with respect to such company. (Emphasis 
Supplied.) 


On its face, §951(d) states that 
where a United States shareholder is 
subject to tax under the FPHC pro- 
visions, that shareholder shall not be 
required to include any amount in his 
gross income under the CFC provi- 
sions. In simple terms, §951(d) 
provides that in case of overlap, as in 
the above example, the FPHC provi- 
sions shall prevail and the CFC pro - 
visions shall be rendered inapplicable. 

The CFC provisions, however, are 
concerned with both A’s prorata 
share of Subpart F income as well as 
his prorata share of any increase in 
Y’s earnings invested in United States 
property.!® Thus, a literal application 
of §951(d) would mean, in the above 
example, that because A is subject to 
taxation on $11,000 of undistributed 
foreign personal holding company 
income, he would suffer no adverse 
tax consequences as a result of Y’s 
$5,000,000 increase in earnings in- 
vested in United States property. 


Estate of Whitlock and Estate of 
Lovett 

To date only two cases have pre- 
sented the opportunity for judicial 
interpretation of §951(d). The first 
such case was Estate of Whitlock." 

In Whitlock, Leonard and Georgia 
Whitlock, each United States citi- 
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zens, owned 100 percent of the out- 
standing stock of Whitlock Oil Serv- 
ices, Inc., a Panamanian corporation. 
Moreover, it was stipulated that the 
corporation was both a FPHC and a 
CFC for the years in question. In 
each year, the corporation had un- 
distributed foreign personal holding 
company income and also had an in- 
crease in earnings invested in United 
States property. At issue was the 
manner in which §951(d) coordinates 
the FPHC provisions and the CFC 
provisions. 

The taxpayer and the commis- 
sioner agreed, and quite correctly, 
that §951(d) prevents the double tax- 
ation of the undistributed foreign 
personal holding company income 
under both the CFC and FPHC pro- 
visions. Thus, it was not contended 
that the very same item of income 
must be included in gross income 
twice, once as undistributed foreign 
personal holding company income 
and again as Subpart F income. At 
this point the view of the parties di- 
verged, the taxpayer urged _ that 
§951(d) should be literally applied 
and thereby interpreted according to 
its “plain meaning.” The commis- 
sioner argued that the regulation was 
valid and that the “plain meaning” 
rule should not be applied. 

Commissioner argues regulation is 
valid—The commissioner argued 
that §$951(d) only prevents the impo- 
sition of a “double tax” on that item 
of undistributed foreign personal 
holding company income which was 
already subject to tax under the 
FPHC provisions.'!2 The commis- 
sioner relied upon his regulation 
which so interprets §951(d).!°> The 
regulation provides: 

A United States shareholder . . . who is re- 


quired under Section 551(b) to include in his 
gross income for his taxable year his share of 


Donald J. Jaret is an associate with Steel 
Hector & Davis, Miami. He received his B.A. 
from the University of Georgia, magna cum 
laude, in accounting, and his J.D., magna cum 
laude, from Nova University. He also holds 
the LL.M. in taxation from the University of 
Florida. 

He writes this column on behalf of the Tax 
Section, David M. Richardson, chairman, and 
James Roberts, editor. 

-This article is reprinted from the Interna- 
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the undistributed foreign personal holding 
company income for the taxable year . . . 
which for that taxable year is a controlled 
foreign corporation . . . shall not be required to 
include in his gross income for his taxable year 
under Section 951l(a) and Paragraph (a) of 
Section 1.951-1 any amount attributable to the 
earnings and profits of such corporation for 
that taxable year of such corporation.'4 
(Emphasis Supplied.) 

By limiting the scope of §951(d) to 
amounts attributable to earnings and 
profits for the current year, the 
regulation would continue to have 
the CFC provisions apply to amounts 
of accumulated earnings that were 
invested in United States property 
during the current year. 

Commissioner's argument 
supported by example in 
regulation—The_ regulation also 
contains an example which further 
illustrates the position of the commis- 
sioner.'> The example deals with a 
foreign corporation P, which was a 
CFC for the years 1963-1966 and 
which was a FPHC during 1966. 
During 1963-1965, P accumulated 
earnings and profits in the amount of 
$40,000. The regulation holds that in 
1966 when P increased its investment 
in United States property by $20,000, 
P’s United States shareholder, A, 
must include the $20,000 increase in 
earnings invested in United States 
property in his income under the 
CFC provisions despite the fact that 
A was required to include his share of 
P’s undistributed foreign personal 
holding company income in_ his 
income for that year under the FPHC 
provisions.'$ 

Tenth Circuit holds regulation 
valid—The Tenth Circuit, in an 
opinion by Judge Seth, rejected the 
taxpayer's arguments, concluding 
that the regulations were a proper 
exercise of the commissioner’s power 
to prescribe all needful rules and 
regulations.'7. The opinion briefly 
considered the legislative history of 
Subpart F and seemingly without 
any analysis or discussion 
determined that the taxpayer’s 
position would be contrary’ to the 
purpose of Subpart F. In effect, the 
opinion says that Congress did not 
understand what it was doing or, if it 
did understand, did not do what it 
intended. Therefore, the Tenth 
Circuit “interpreted” the Code to 
come to what that court felt was “the 
correct result.” 

The court realized that the 
wording of §951(d) can be 
interpreted, with no difficulty at all, 
also to immunize the increase in 
earnings invested in United States 
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property which would otherwise be 
included in the shareholder’s gross 
income.'® However, that did not 
deter the court from rejecting the 
taxpayer's argument. The court felt 
that the wording of the statute was 
inconsistent with the intent of 
Congress. If in fact such an 
inconsistency existed, the court did 
not seem to appreciate or understand 
the proper role of a court in resolving 
that conflict.’ 


Regulation to be given great 

weight—The court placed consider- 
able weight upon the regulations.?° 
Recognizing that the commissioner’s 
power to promulgate regulations is 
merely the power to interpret the 
Code, the court cited several cases 
(without discussing them) in an 
attempt to prove the regulations 
valid. The court used a bootstrap 
type analysis in arriving at its ulti- 
mate conclusion that: 
[w]e cannot hold that the regulation here con- 
cerned is plainly inconsistent with the statute, 
when read in light of the overall purpose of the 
statute, and the obvious need not to permit 
voids or unexplained exceptions.”! 

The court, however, did not ask 
whether the use of the legislative 
history of Subpart F was proper 
where the statute is unambiguous on 
its face. In addition, the court may 
have been too quick to ascribe an 
overall purpose to subpart F, 
specifically §951(d). These issues 
will be discussed in a later section of 
this article. 

Tenth Circuit disagreed with Tax 
Court—The Tax Court decision in 
Whitlock viewed the purpose of 
Subpart F and the Congressional 
intent for the enactment of Subpart F 
in a totally different light than the 
Tenth Circuit. The Tax Court could 
not find a _ consistent statutory 
scheme due to the numerous 
exceptions and limitations upon the 
general rules and tests of Subpart F.” 
The court concluded that the point to 
be observed is that the numerous 
exceptions to Subpart F make it hard 
to glean from Subpart F the precise 
statutory scheme to which the 
commissioner alludes. Moreover, the 
court was not prepared to say that the 
purposes and goals of Subpart F have 
been so obviously revealed as to pre- 
clude the possibility that Congress 
intended that the CFC and FPHC 
provisions would be coordinated in 
such a manner as to provide reason- 
able treatment for the taxpayer.” 

The court held that the best indi- 
cation of the purpose of a statute is 
the words which Congress uses to 


aly 
bie 
ey 


express its wishes.24 The court went 
on to say that the legislative history, 
in this case, did not mandate a 
different interpretation. Thus, the 
regulations were found to be invalid 
as they were in conflict with the plain 
meaning and purpose of the statute. 
Three judges, however, dissented 
from the Tax Court decision in 
Whitlock. The basis for their dissents 
was adopted by the Tenth Circuit in 
reversing the Tax Court. 


Facts of Lovett 

The second case to consider 
§951(d) was Estate of Lovett.2® In 
Lovett, the taxpayer owned 100 
percent of the stock of a foreign 
corporation, Honduras Shipping 
Company, S.A. (“Honduras”). In 
1963, Honduras was both a FPHC 
and a CFC. In that year, Honduras 
had undistributed foreign personal 
holding company income of 
$405,120.09, which the taxpayer 
properly included in gross 
income. addition, in 1963, 
Honduras increased its investment in 
United States property by $305,828. 

The commissioner assessed a 
deficiency which the taxpayer paid 
for the increase in his tax caused by 
the inclusion in his gross income of 
this $305,828. The taxpayer filed a 
claim for a refund of that tax and 
when the commissioner failed to 
grant the refund the taxpayer filed an 
action for refund in the Court of 
Claims. 

The issue in Lovett, just as it was in 
Whitlock, was the coordination 
between the CFC provisions and the 
FPHC provisions. The commissioner 
again argued that §951(d) did not 
preclude the inclusion in the 
taxpayer's gross income of the in- 
crease in earnings invested in United 
States property by Honduras. The 
taxpayer again relied upon the literal 
wording of §951(d). 


Which coordination scheme was 
chosenP—The Court of Claims 
began its analysis by stating that in 
the absence of a coordinating pro- 
vision a corporation can be both a 
CFC and a FPHC for the same 
taxable year with the result that its 
United States shareholders could be 
subjected to a tax upon the same 
corporate income under each 
provision, i.e., a double tax. The 
court noted that it was for the 
purpose of preventing such double 
taxation that §951(d) was enacted. 
The court then stated that Congress 
could have used any of three 


methods of coordination: (i) allow 
the FPHC provisions to control the 
CFC provisions; (ii) allow the CFC 
provisions to control the FPHC 
provisions; or (iii) treat the 
corporation as both a FPHC and 
CFC with the proviso that an amount 
be included in gross income only 
once.2” The difficulty arose in the 
determination of which of the above 
methods of coordination Congress 
chose. 

Validity of regulation revisited— 
Just as in Whitlock, the commissioner 
conceded that if the language of 
§951(d) were applied literally the 
taxpayer would not be required to 
include the $305,828 in his gross 
income. The commissioner 
contended, however, that the 
regulations provide the authority for 
the inclusion of that amount in the 
gross income of the taxpayer. 

In addressing the validity of the 
regulation, the court presented 
several propositions which Judge 
Cowen referred to as “Hornbook 
Law.” Those propositions included a 
recitation of the well-known 
principles that regulations must be 
sustained so long as they implement 
the will of Congress in a reasonable 


manner,”’ should be overruled only 
for weighty reasons,”9 and the power 
of the commissioner to prescribe 
regulations is not the power to 
legislate but simply the power to 
effectuate the will of Congress as 
provided in the statute.*° Thus, 
where the statute is unambiguous, 
the commissioner is powerless to 
amend it by regulation.*! Conse- 
quently, where a regulation creates a 
rule inconsistent with the clear 
language of the statute, it is a mere 
nullity.52, The court cited several 
cases where regulations were found 
to be contrary to the intent of 
Congress and were held invalid. 
Based on the above authorities, the 
court felt compelled to determine 
whether the regulation was 
consonant with the will of Congress 
as provided in the statute. After a 
thorough analysis of the legislative 
history of §951(d), the court agreed 
with the taxpayer that Congress 
intended to have the FPHC provi- 
sions take precedence over the CFC 
provisions.** The court went on to 
state that the legislative history of 
Subpart F evidences a congressional 
intent consistent with the normal 
understanding of the language of 
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§951(d).5 Thus, the court found 
Treasury Regulation §1.951-3 
contrary to the plain meaning of 
§951(d) and the intent of Congress. 


Correct result and proper analysis 

An analysis of the proper 
interpretation to be accorded 
§951(d) involves a discussion of a 
number of issues. Consideration 
must be given to the proper usage of 
the rules of statutory construction, to 
the legislative history of Subpart F, 
specifically $951 (d), to the validity of 
and the proper weight to be 
accorded the Treasury Regulations 
and several related Code sections 
which may be helpful in interpreting 
§951(d). 

Throughout the years, many rules 
of statutory construction have been 
formulated. These rules may be 
subdivided into two categories: those 
which are intrinsic and those which 
are extrinsic.°® Intrinsic rules of 
statutory construction are those 
which do not require the use of 
materials other than the statute itself. 
Extrinsic rules of statutory 
construction require the use of 
materials other than the statute itself. 
An example may be helpful: the plain 
meaning rule is an intrinsic rule; 
whereas, the use of legislative history 
to interpret a statute is an extrinsic 
rule. 


Watch for these 
special issues of The 
Florida Bar Journal... 
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July/August—Efficient 
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The principal question regarding 
the construction of §951(d)_ is 
whether only the intrinsic rules 
should be used or whether both the 
intrinsic rules and the extrinsic rules 
can properly be used. The case law in 
the area of statutory construction 
dealing with the sources that may be 
used and under what circumstances 
they may be used is voluminous; un- 
fortunately, a large portion of such 
authority is contradictory. 


Inconsistent case law 

The case law, with few excep- 
tions,*” follows two distinct lines of 
reasoning. One line clearly and suc- 
cinctly holds that where there is no 
ambiguity, a court may not consider 
the legislative history or use other 
extrinsic rules of statutory 
construction in the interpretation of a 
statute.°® The other line of cases, in 
language equally clear, holds that no 
matter how clear or unambiguous a 
statute may appear on its face, there 
is no rule of law forbidding a court 
from resorting to the purpose and 
legislative history of a statute to 
determine the intent of Congress in 
enacting the statute.* 

If §951(d) is ambiguous, there can 
be no question but that extrinsic rules 
of statutory construction should be 
used to resolve the ambiguity. 
Therefore, the pivotal question is 
whether §951(d) is ambiguous. 


Expansion of commissioner’s 
position in Whitlock 

In Whitlock, the commissioner 
argued that §951(d) only applies to 
current income and not prior years’ 
earnings and profits.*! If we take the 
commissioner's argument one step 
further, he may argue that the use of 
the term “income” creates an 
ambiguity when read together with 
the phrase “any amount under 
subsection (a).” 

The above attempt to find an 
ambiguity is grasping for straws. 
Aside from parenthetical 
language which is used merely for 
the purpose of informing the reader 
as to the scope of taxation under the 
FPHC provisions, the term “income” 
is used only once. That usage is 
clearly appropriate and in no way 
creates an ambiguity insofar as it 
relates to the taxation of the United 
States shareholders of the CFC under 
the FPHC provisions. Since the 
FPHC provisions only tax the United 
States shareholders on the income* 
of the FPHC, it is entirely 
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appropriate to refer to income in that 
circumstance. Therefore, the use of 
the word “income” does not create an 
ambiguity, rather, if a word other 
than income had been used _ the 
requisite ambiguity could very well 
be created by making the provision 
nonsensical. 


Is §951(d) ambiguous? 

The reference to any amount 
under subsection (a) is anything but 
ambiguous. What could be more 
definitive? The determination as to 
whether a word or phrase _ is 
ambiguous is rarely an easy task. In 
this case, however, Congress by 
using the phrase “any amount under 
subsection (a).” greatly simplified 
the task. Clearly, the specific 
reference to subsection (a) has a 
more definitive meaning than the 
myriad of other terms throughout the 
Code. 

For example, is the term “any net 
gain” as used in Code §1248(d)(2) 
ambiguous? Does it mean any net 
income realized or any net gain 
recognized?*® The above type of 
ambiguity is not present when 
dealing with a specific reference to a 
specific subsection contained in that 
very section. Insofar as 
subsection (a) does exist and there is 
only one such subsection, no 
ambiguity exists. 

In the absence of an ambiguity it is 
appropriate to further analyze the 
two lines of cases which deal with the 
use of extrinsic rules of statutory 
construction where the statutory 
provision is clear and unambiguous. 


Analysis of case law 

In City Bank Farmer's Trust Co.,“4 
the Supreme Court unmistakably 
took the position that an 
unambiguous statute needs no 
construction. In that case the issue 
was whether a provision in the 
Revenue Act of 1926 required the 
decedent to include in her estate the 
corpus of a trust which she created 
where she reserved, jointly with the 
beneficiary and trustee, the power to 
revoke or modify the trust. 

The Act required the inclusion of 
property in the decedent’s gross 
estate where that property was 
transferred by the decedent and the 
decedent alone or in conjunction 
with any other person retained the 
power to alter, amend or revoke the 
transfer. The Second Circuit held 
that the corpus should not be 
included in the decedent’s gross 
estate because the power to alter or 


revoke was dependent on_ the 
consent of the beneficiary.46 The 
court thereby concluded that the 
adverse interest of the beneficiary, 
for practical purposes, made the 
transfer absolute. 

The Supreme Court reversed, 
noting that the court had no power to 
construe language so plain as to need 

‘no construction, or to refer to 
committee reports where there can 
be no doubt of the meaning of the 
words used.*7 Thus, the term “in 
conjunction with any other person” 
was not interpreted to mean any per- 
son other than a beneficiary. 

The plain meaning rule, as with 
any rule of construction, is subject to 
certain limitations.4® One well 
recognized exception is where the 
application of the rule leads to 
absurd results.49 Some courts avoid 
the difficulty inherent in applying the 
absurdity standard by expanding the 
limitation to situations where the 
result is merely unreasonable or 
impractical.*® 

In Dickerson,*! the Supreme Court 
clearly held that the meaning to be 
given to an act of Congress can only 
be derived from a_ considered 
weighing of every relevant aid to 
construction.®2. Thus, Dickerson 
supports the proposition that a court 
may use extrinsic aids to interpret an 
unambiguous statute. 

Although ample authority exists to 
support a determination that 
extrinsic rules of statutory 
construction may be used to interpret 
§951(d), the better view appears to 
be one which, in the absence of an 
absurd result, refuses to allow the use 
of extrinsic rules of statutory 
construction where a_ statute is 
unambiguous. Section 951(d)_ is 
unambiguous and_ therefore the 
courts should not resort to the 
legislative history of Subpart F for 
the purpose of altering its plain and 
ordinary meaning. 0 
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Impasse and post- 
impasse negotiations 
By Gavin W. O’Brien 


In 1974, the Florida Legislature 
enacted the Public Employees 
Relations Act (PERA), F.S. chapter 
447, Part II, (1975), to provide 
statutory implementation of 6, 
article I of the Florida Constitution! 
with respect to public employees and 
their relationship with state and local 
government employers. The Public 
Employees Relations Commission 
(PERC) was created as the 
regulatory agency to administer the 
Act and to accomplish its objectives 
by promoting harmonious and 
cooperative relationships between 
government and its public 
employees, while at the same time 
assuring the orderly and 
uninterrupted operation of 
government. Among the labor 
relations areas requiring PERC to 
exercise its statutory assignment is 
that of negotiation disputes or 
deadlocks between the public 
employer and the bargaining agent 
of the employees. 

F.S. §447.403 provides negotiating 
parties in Florida’s public sector with 
procedures for the resolution of 
interest disputes. One alternative 
available to the parties is permissive 
mediation at the request of either one 
or both parties.2 F.S. §447.403(1) 
(1981). However, when the 
mediation process is unable to 
resolve interest disputes, or where 
one of the negotiating parties 
declares in writing to the other party 
and to the Commission that the 
parties cannot reach an agreement 
concerning particular terms and 
conditions of employment to be 


incorporated in a_ collective 
bargaining agreement, PERC is 
required to appoint a special master 
to conduct a fact-finding proceeding 
in order to define the areas of dispute 
and render a recommended decision 
for the resolution of the disputed 
issues. F.S. §447.403(2), (3), (1981). 
The recommended decision may be 
accepted or rejected in whole or in 
part by the parties. This article dis- 
cusses various developments in the 
impasse procedure and _ resolution 
of disputed issues by the parties or by 
the legislative body of the employing 
governmental entity. 


Declaration of impasse 


F.S. §447.403(1), (1981), requires a 
reasonable period of good faith 
negotiation to have passed before 
either or both parties declare 
impasse. In determining what 
constitutes a reasonable period of 
negotiation, PERC requires that the 
demands or proposals of the parties 
have been considered; however, the 
parties have not been required to 
complete counterproposals or an 
agreed-upon predeclaration 
negotiation schedule.’ 

Impasse declaration may be made 
unilaterally by any party;* however, 
parties who have negotiated to 
impasse cannot mutually agree to 
circumvent the special master 
proceeding and proceed to the 
legislative body of the public 
employer for resolution of the 
disputed issues.5 A_ resolution 
unilaterally imposed by the 
legislative body of the public 
employer is statutorily reserved as a 
remedy of the last resort; therefore, 
upon impasse declaration the public 
employer must maintain the “status 
quo” regarding all wages, hours and 
terms and conditions of employ- 
ment® until there is a shift in the legal 
nature of the governmental entity 
from that of “public employer” to 
that of a “legislative body.”7 


Stays of special master proceedings 


While a stay of special master 
proceedings may be granted, it is not 
favored. PERC has denied stays 
pending the disposition of 
decertification petitions.’ Lack of 
certification of a bargaining agent is 


grounds for a stay, but action 
questioning the majority status of the 
bargaining agent is not.® Likewise, 
ongoing mediation will not justify a 
stay in special master proceedings,'® 
nor will an appeal to a district court 
of appeal from a PERC order 
denying a motion to stay.!! 

Stays of special master 
proceedings may be granted when 
resolution of a pending unfair labor 
practice charge could obviate the 
need for appointment of a special 
master!? or where a_ disputed 
question is deferred to grievance 
arbitration.!2> However, PERC will 
not cancel special master 
proceedings based on the grounds 
that passage of time during the stay 
pending resolution of an unfair labor 
practice charge has mooted 
negotiations.'4 Purposes of the Act 
would be frustrated if unmeritorious 
charges were allowed to prevent 
resolution of contractual impasse; 
however, if an unfair labor practice is 
committed during negotiation, 
participation in the impasse 
proceedings will not “cleanse” sucha 
violation.’ Adoption of an agency 
budget will not be stopped by 
declaration of impasse.!® 


Subjects and issues at impasse 


As set forth in F.S. §447.403(1), (3), 
(4), (1981), and Florida Administra- 
tive Code Rules, disputed issues are 
to be addressed in impasse 
proceedings. De novo collective 
bargaining issues are not appropriate 
for such proceedings.'7 Contract 
items negotiated to agreement by the 
parties, no matter how insubstantial, 
are not within the special master’s 
jurisdiction or the legislative body’s 
jurisdiction following special master 
proceedings.'® However, changes in 
the last bargaining position prior to 
impasse are permitted in proposals to 
the special master as long as the 
changes are in regard to issues which 
have previously been negotiated.!® 

The issue of mandatory and 
permissive subjects of bargaining 
and their respective roles in impasse 
proceedings is unsettled at the time 
of this writing.”° 


Special master proceedings 


F.S. §447.403(2), (1981), and 


THE FLORIDA BAR JOURNAL/APRIL 1982 337 


LABOR LAW 


Florida Administrative Code Rule 
38D-19.05 provide for the 
appointment of a special master by 
PERC. Once appointment is 
properly made, a party cannot 
withdraw or object to a_ special 
master®! or areplacement designated 
by PERC.” Section 447.403(3) and 
Administrative Code Rule 38D-19.07 
grant the special master the authority 
to conduct the hearing, administer 
oaths, and issue subpoenas in ‘behalf 
of the parties or on his own behalf. 

Sunshine and public document 
laws apply to special master 
proceedings, although Florida 
Administrative Code Rule 38D-19.03 
provides for the confidentiality of 
mediation.* 

A party’s failure to participate in 
special master proceedings may 
waive its subsequent right to 
participate in proceedings before the 
legislative body; parties failing to 
participate, without PERC sanction, 
act at their peril.24 However, PERC 
has determined that parties can 
waive certain statutory requirements 
by mutual consent.® In Petition for 
Declaratory Statement of the City of 
Boynton Beach, 7 FPER 12090 
(1981), PERC held that parties can 
agree to submit unresolved issues of 
bargaining to binding arbitration in 
lieu of impasse procedures 
proscribed by §447.403. The 
dissenting opinion therein argues that 
§447.403 proceedings cannot be 
waived.” 

F.S. §447.407, (1981), provides that 
parties shall divide the costs of 
compensating mediators and special 
masters and of other expenses 
including stenographic assistance. 
PERC will compel such payment 
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even to the point of suspending the 
certification of a bargaining agent for 
failure to pay after notice.?” 


Special master recommendations 


F.S. §447.403(3), (1981), and 
Florida Administrative Code Rules 
38D-19.08 and 38D-19.09 provide 
that within 15 calendar days after the 
close of hearing the special master 
must submit his recommended 
decision to the parties and PERC; the 
parties have 20 calendar days to 
respond. If the recommendations are 
not specifically rejected, in whole or 
in part, by a party, they are deemed 
approved and are binding upon the 
parties. Although rejections must 
be written and timely filed with a 
statement of the cause for each, the 
cause need not be based upon 
“substantial competent evidence.”?9 

While there are no formal hearing 
procedures required for acceptance 
or rejecting, there is a duty for 
parties to discuss the recommenda- 
This author views this 
requirement as a duty to bargain 
despite the change in terminology 
from “bargain” to “discuss.”°2 Failure 
to discuss such recommendation, 
after demand to do so, constitutes an 
unfair labor practice violative of 
duty to bargain in good faith.* 

Once the recommendations issue, 
the special master has no further 
jurisdiction to issue revised or 
supplemental decisions without 
specific authorization from PERC.*4 
Similarly, PERC has no jurisdiction 
to entertain objections to the special 
master recommendations, e.g., 


recommendations are not appeal- 
able.* 


Legislative hearing 

F.S. $447.403(4), (1981), provides 
for the legislative body of the 
government entity involved to take 
final action to resolve disputed 
issues*’ in the event either party does 
not accept the recommended 
decision of the special master.*? 
There is a shift in the legal nature of 
the government entity from “public 
employer” to that of “legislative 
body” with a duty of fairness and 
impartiality in representing the 
public interest, including that of 
public employees.** 

Neither the PERA nor the PERC 
rules regulations prescribe 
procedures for conducting 
legislative hearings,®® although F.S. 
§447.403(4), (a), (1981), provides that 


recommendations for resolution 
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must be submitted within 10 days of 
rejection by the chief executive 
officer and may be submitted by the 
employee organization.4° Further 
PERC has indicated that it does not 
have authority to issue subpoenas to 
compel witnesses to attend 
legislative hearings.*! 


Ex parte communications are 
prohibited between the parties and 
the legislative body and may be 
punished.*2 However, the courts 
have recognized that broad political 
appeal directly to the legislative 
body is possible under the protection 
of the U.S. Constitution free speech 
provision.” 

The legislative body has no 
jurisdiction to deal with tentative 
agreements between the parties nor 
with nonrejected recommendations 
of the special master.44 The 
legislative body has a duty of fairness 
but is not required to adopt special 
master recommendations to 
demonstrate its partiality.4% 
However, both PERC and the appeal 
courts encourage expeditious 
handling of the legislative 
proceedings and final resolution.‘ 


Final legislative action 


In accordance with F.S. §447.403 
(c), (d), (e), (1981), after hearing, 
legislative imposition of wages, 
hours, terms and conditions of 
employment finalizes Florida’s sta- 
tutory impasse resolution pro- 
ceedings. The terms that may be 
imposed by the legislative body have 
been subject to recent litigation and 
legislative amendment. Initially, in 
Laborers International Union of 
North America, Local 517 v. City of 
Winter Park, 4 FPER 4278 (1978), 
PERC adopted a_ policy _ that 
preambles, reopeners, duration, and 
statutory grievance procedure may 
not be imposed by a legislative body 
to conclude impasse. On appeal, the 
Fifth District Court of Appeal 
overruled PERC based on PERC’s 
lack of statutory authority to 
proscribed substantive topics from 
legislative imposition.” 

Subsequently, the Florida 
Legislature amended PERA to 
provide PERC statutory authority to 
limit certain matters which could be 
imposed and limiting such 
impositions to the remainder of the 
current fiscal year.*’ It is important to 
note that the statutory amendment 
did not proscribe imposition of 
§$447.402 grievance procedures. 
However, PERC has ruled that no 


party may insist upon language that 
purports to exclude any provision of 
agreement from grievance 
procedure.*® 

The legislative body loses 
jurisdiction once final legislative 
action is taken.*® The body has no 
authority to require further 
bargaining by the parties nor 
authority to revise its legislatively 
mandated terms.*! Any dispute as to 
the meaning of a mandated term, 
once final legislative action is taken, 
must be determined by the 
contractual grievance procedure or 
subsequent good faith negotiations, 
except pursuant to F.S. §447.309(2), 
(1981). 


Ratification 


F.S. §447.403(4)(e), (1981), and 
Florida Administrative Code Rule 
38D-20.01 govern ratification of the 
composite agreement which 
embodies tentative agreements, 
nonrejected recommendations of the 
special master and _legislatively- 
mandated The chief 
executive officer and the bargaining 
agent are to sign the agreement and 
submit to the public employer and 
public employees for ratification. 
However, neither a favorable 
recommendatien by the chief 
executive officer nor his signature is a 
prerequisite to the validity of the 
ratification of a contract,*4 although 
failure to prepare the contract for 
ratification has been found an unfair 
labor practice. 


Pursuant to Florida Administrative 
Code Rule 38D-20.02(7) - 20.03, each 
party must notify the other of the 
ratification results. There is also an 
affirmative duty for the public 
employer to call attention to errors 
and present a correct contract for 
ratification;*®> however, disputes 
regarding nonsubstantive matters 
such as typing, printing, pagination 
or reproduction will not be 
entertained by PERC for 
resolution.*” 


PERC’s ratification rule was 
recently held to be constitutionally 
valid in International Brotherhood of 
Painters and Allied Trades v. 
Anderson, 401 So.2d 824 (Fla. 5th 
D.C.A. 1981). Nevertheless, there is a 
split of opinion whether all contracts 
must be presented for ratification. 
PERC and some courts make a 
distinction regarding mandatory 
ratification for contracts reached by 
agreement of the parties, as opposed 
to contracts containing legislatively- 


imposed terms.** This distinction is 
made despite the use of the term 
“shall” PERA and PERC’s 
ratification rule. 


Post impasse duty to bargain 

Rejection of the composite agree- 
ment in a ratification vote gives rise 
to a duty of the parties to engage in 
post-impasse negotiation, upon a de- 
mand to do so.® The legislatively- 
mandated terms are the wages, 
hours, terms and conditions of em- 
ployment for the remainder of the 
fiscal year if ratification of the com- 
posite agreement fails; however, 
upon demand the parties must return 
to negotiations rather than wait for 
next year’s negotiations.®! 


If the entire contract is open for 
negotiations, then bargaining may be 
demanded on all matters other than 
those legislatively imposed.® Pro- 
posals advanced but withdrawn 
from negotiations before impasse, 
may once again be raised in post- 
impasse negotiations.® If negotia- 
tions are being conducted pursuant 
to a limited reopener provision, there 
are no cited cases on point. However, 
it is the opinion of this author that the 
better view is that post-impasse duty 
to bargain is confined to those topics 
which are within the reopener pro- 
vision but which have not been dis- 
posed of by final legislative action.* 


Post-impasse impasses are possible 
in post-impasse negotiations. This 
issue was first addressed by PERC in 
Dade County Employees, Local 
1363, AFSCME, AFL-CIO v. City of 
South Miami, 4 FPER 4065 (1978), in 
footnote six which stated that PERA 
did not require “futile” post-impasse 
negotiations; however, the term 
“futile” was not defined or 
described. In Manatee Education 
Association wv. Manatee County 
School Board, 6 FPER 11253 (1980), 
PERC did not speak of the “footnote 
six” standard in addressing post- 
impasse negotiations. Therefore, it is 
unclear if PERC adopts or recedes 
from the “footnote six” standard. 


Conclusion 

This author predicts an increasing 
tactical importance and adversarial 
pleading practice regarding impasse 
practice. It will become increasingly 
important to be specific in rejections 
of special master recommendations, 
to protect the legislative body’s juris- 
diction to take final action, and to 
define the scope of post-impasse 
negotiations. 0 
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Recovered alcoholics needed for network 


The Florida Bar Special Committee on Alcohol Abuse is interested in 
hearing from members of the Bar who are recovered alcoholics and who 
are interested in becoming part of the Network of Attorneys helping 
other attorneys with alcohol problems throughout the state. 

Membership in the Network is confidential and totally voluntary. 
Recovered alcoholic attorneys who have solid programs of recovery are 
invited to call Harry G. Goodheart, chairman, at (813) 748-4778. 
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LOCAL GOVERNMENT LAW 


Uniform Community 
Development District 
Act of 1980 and local 
government home rule 


By Ken van Assenderp 


For the first time in history, the 
Florida Legislature has substantially 
reformed the relationship between 
independent districts and municipal 
and county governments: through 
enactment of ch. 80-407, Laws of 
Florida, creation of independent 
districts by any method has been 
outlawed,' with the exception of 
water control districts (chapter 298, 
Florida Statutes, limited to 
agriculture) and an innovative and 
alternative special purpose 
management and financing district 
(chapter 190, Florida Statutes, 
limited to land development).? This 
latter statute, the Uniform Commu- 
nity Development District Act of 
1980, distinguishes development 
approval from the process of deter- 
mining alternative ways to manage 
and finance delivery of basic services 
to a development. This act has al- 
ready been put to use.® 

Fundamentally, establishment of 
such an independent district under 
the act is not approval of 
development, and neither vests any 
development right nor works any 
estoppel against planning, 
permitting or other local, regional or 
state government determinations 
about growth and development.‘ 
Rather, the statute authorizes a way 
to decide whether a landowner is 
entitled to use an independent 
district to manage and _ finance 
infrastructures for a development. A 
district formed thereunder is not a 
development; it is a special “tool” or 


“mechanism” which may be used if 
the requirements of chapter 190, 
Florida Statutes, are met. If 
established, it is a limited, 
specialized, nonpolicy-making form 
of local government mandated to 
implement municipal or county 
growth policy, planning and 
development conditions, pursuant to 
home rule, which apply to a private 
development. 


History 


Special purpose taxing districts, 
dependent and independent, have 
been around for a long time in 
Florida.» Use of independent 
districts by large-scale development 
landowners primarily was done by 
setting up a drainage district under 
chapter 298, Florida Statutes, (now 
called water control districts) and 
then using a special act to modify it 
into an “improvement” district, by 
adding additional powers for use in 
preparing raw land for development. 
This system worked because it 
necessarily resulted in well-planned 
and continuous management of large 
land areas and new growth over 
several years, at no cost to taxpayers 
other than those directly benefited. It 
authorized a long-term, low- 
overhead entity with the pinpointed 
duty to manage the critical timing 
required to deliver to the proposed 
development, often more efficiently 
than could a city or county govern- 
ment, an array of quality develop- 
ment services. Further, cities and 
counties occasionally must consider 
conflicting economic and _ political 
responsibilities unrelated to the 
development project. 

The statute also authorized private 
landowners to use such govern- 
mental powers as tax free bonding, 
direct taxation, and _ property 
assessment to provide quality 
development services over long 
periods of time for large land areas, 
often at lower cost to the ultimate 
consumer than if the financing for 
such services had been by private 
equity or borrowing capacity or by 
city and county governments and 
their existing taxpayers. In other 
words, the economic consequences 
of this direct and_ specialized 
management and financing of basic 


development services not only 
benefited the ultimate consumers but 
shifted the basic costs of new growth 
to those directly benefited. 
However, this procedure, and other 
variations of it, was open to abuse. 
For example, a few districts which 
had been established pursuant to 
other general laws for roads, bridges, 
water supply and sewer systems have 
actually resulted in public wrongs 
from defaulted bonds and other 
irresponsible actions due to 
loopholes in the laws allowing 
unscrutinized management. 
Moreover, several efforts at reform 
failed to deal effectively with either 
the relationship of independent 
districts to municipal and county 
home rule, or the relationship of 
substantive development approval 
to the process for choosing between 
alternative ways to implement 
approved developments. 


When, during recent years, Florida 
adopted a new constitution, 
increased home rule, passed a litany 
of landmark reform laws (financial 
accountability, governmental ethics, 
financial disclosure, environmental 
permitting, comprehensive 
planning, land sales, coastal zone 
management, growth management 
policy, and so on) and reorganized 
governmental agencies, two 
questions arose: (1) whether 
independent special purpose 
districts were any longer in the public 
interest in view of these changes; and 
(2) whether it was possible to eco- 
nomically, legally, and_ politically 
define and then ascribe to a private 
iandowner an independent, 
nonpolicymaking special purpose 
governmental mechanism for 
managing and financing infrastruc- 
tures while retaining local, regional, 
state, and federal permitting and 
planning powers regulating growth 
and development. All prior efforts 
had in one way or the other either left 
loopholes for abuse or archaically 
tied the mechanism for managing 
and financing infrastructures to 
authorization procedures for 
development and growth itself. The 
legislature in 1980 answered these 
questions as follows: 

e@ Generally, there is no longer a 
need for independent special 
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purpose governments in any field 
other than agricultural drainage and 
the new uniform development 
districts. 

e Specifically, it is in the public 
interest to establish a uniform 
procedure by which a landowner 
may attempt to demonstrate 
consistency with standards for use in 
determining whether to set up an 
independent limited and _ special 
purpose district mechanism to 
manage and finance infrastructure 
for a particular development, so long 
as the development is separately 
authorized and approved by law. 

The policy on which this act is 
based is that because the 
environmental and governmental 
loopholes for abuse have been 
legislated away, and because 
development approval is legally 
distinct from the process of choosing 
ways to implement approved 
developments, the public interest is 
served by setting up a way a land- 
owner can use district powers so 
that the requirements of both 
governmental regulation and the 
private marketplace can effectively 
be met. 


Establishment procedure 

A petition to establish or re- 
establish® must contain seven 
elements,’ all designed to begin the 
process with basic and essential data. 
At the local hearing,® the landowner 
and all other participants put upon 
the record data and opinions about 
the “factors”? which must be used by 
either the city, county, or Governor 
and Cabinet in determining whether 
the district ordinance or rule should 
issue. 

The process is rulemaking. The 
landowner is obligated to submit 
data and conclusions about 
economic impact pursuant to F-.S. 
$120.54, especially estimating 
economic cost or benefit to persons 
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author of The Florida Uniform Community 
Development District Act of 1980. 

He writes this column on behalf of the Local 
Government Law Section, David E. Cardwell, 
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directly affected by district 
establishment. The ordinance or rule 
has only three elements: a description 
of the external boundaries of the land 
to be served by the districts; the 
name of the five persons to serve on 
the initial board of supervisors of the 
district; and the name of the district. 


Operational powers 

The governing board of the district 
consists of the initially appointed five 
members who will be subject to an 
election within 90 days after rule 
promulgation. If the district is under 
5,000 acres, then the election for 
district board members will be ona 
one-acre/one-person vote basis for 
six years, after which the franchise 
will become a one person, one vote 
concept. The time frame for change 
is 10 years if the land to be served by 
the district is 5,000 or more acres. The 
board, appointing its manager and 
other officials, is subject to public 
notice, disclosure, sunshine, ethics, 
accountability, detailed records and 
reporting and related laws, and may 
pursuant to these laws carry out 
several general and special powers. 

Special powers include nine so- 
called infrastructure services (such as 
water management,’ water supply, 
sewer, wastewater management, 
waste collection and disposal, 
bridges and roads, parks and 
recreation facilities, fire prevention 
and control, security and school, 
streetlights, and mosquito control). 
However, none of these powers can 
be exercised by the district if 
specifically prohibited by any 
development order on the 
development itself; neither may any 
of these powers, even if not 
specifically prohibited in a 
development order for the develop- 
ment, be exercised in any way 
that is inconsistent with planning, 
permitting or other development 
limitations on the development itself. 
General powers include planning for 
infrastructures, the levying of ad 
valorem benefit or maintenance 
taxes and assessments, raising user 
charges and fees, borrowing money 
and issuing bonds, exercising the 
rights of eminent domain, the ability 
to sue and be sued, or to enter into 
contracts, and all reasonable powers 
necessary in connection therewith. 

Moreover, whereas a district may 
by uniform procedure contract or 
expand its boundaries, the district 
may never outlive its usefulness. It 
may either merge with another 
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district or its powers and duties may 
be taken over unilaterally by a city or 
county by nonemergency ordinance. 
It automatically terminates if, after 
five years from its establishment or 
reestablishment, no development 
order as to the land the district was to 
serve issues. 


Innovations 

“New growth paying for itself’ — 
This management and _ financing 
mechanism puts no burden on 
people who do not own land within 
the development to pay for the basic 
services for that development. 
Extraterritorial growth impacts, 
unrelated to the district mechanism, 
but related to the development itself, 
are covered existing local, 
regional, state and federal planning 
and permitting laws. The district 
mechanism, therefore, can legally be 
treated in local government develop- 
ment codes as an alternative to intra- 
territorial impact fees. 

Uniformity—A major weapon 
against opportunity for abuse is 
uniformity. First, F.S. §§190.001- 
190.005 and §§190.046-190.049 set up 
uniform statewide procedures and 
standards to establish and terminate 
districts. Second, F.S. §§190.006- 
190.044 constitute the actual charter 
of any and all districts established. 
Accordingly, the opportunity for 
abuse by changing the charter and 
procedures is gone. 

Distinction: development vs. 
mechanism—The legislature found 
that requisite legal, economic and 
ecological accountability and coordi- 
nation now exist in Florida to 
separate development planning, 
permitting, regulation, authorization 
and policy from a related but quite 
different phenomenon: a uniform 
procedure to identify and _ select 
alternative “mechanisms” for use by 
a landowner in managing and 
financing basic services used to 
implement authorized development. 
Chapter 190, Florida Statutes, is one 
of these alternatives. 

Rulemaking procedure—Rule- 
making is the way a landowner’s 
petition is processed. As a legislative 
process, it is distinguished from 
either a quasi-judicial process result- 
ing in an order or a quasi-executive 
process resulting in a permit, both of 
which deal with the development 
itself. Plugging a nonadjudicatory, 
fact-finding process into uniform 
standards with extensive notice, 
public participation, and record 


making is equitable, objective, and 
efficient because it neither 
guarantees automatic establishment 
nor facilitates arbitrary refusal to 
establish; further, it separates 
prejudices for or against a develop- 
ment from clear decision focusing 
intelligently on alternative public 
and private mechanisms used to 
build a development. 

Relationship: district establish- 
ment and local government compre- 
hensive planning—First, all 
mandatory elements of a_ local 
government comprehensive — plan 
must be shown to exist as a condition 
precedent to filing a district petition. 
Second, since a district legally may 
be established before the particular 
development receives its develop- 
ment order, compatibility of 
potential district services with 
applicable elements of the local 
government comprehensive plan is 
necessary. The goal, based upon all 
available data, is to ensure that basic 
services will technically and 
economically be consistent and 
compatible with local comprehen- 
sive plan systems, regardless of when 
and whether permitted uses and 
densities of the development itself 
are determined, especially if an 
existing or future development order 
proves inadequate to deal with these 
basic considerations. 

Economic impact aspects under 
rulemaking—Pursuant to F.S. 
$§190.005 and 120.54(2), all affected 
persons (the landowner/petitioner, 
the applicable city or county, the 
applicable regional and _ state 
agencies, interested members of the 
public, and potential future residents 
of a development which may be 
served by a district) have the 
opportunity, and in some cases, duty, 
to put on the record estimated 
economic consequences (cost or 
benefit) which derive from the 
different but related management 
and financing functions which attend 
a district mechanism as compared to 
having such functions effected by the 
private landowner, the developer, 
the city or county taxpayers, or by a 
combination of these alternatives. 

Home _ rule—Since, without 
chapter 190, Florida Statutes, no city 
or county under Florida law may by 
ordinance establish an independent 
district, this new statute: 

e Constitutes an express grant of 
authority by ordinance to establish a 
community develoment district to 


serve a development of a size under 
1,000 acres; 

e Constitutes an express authori- 
zation to cities and counties to use the 
local rulemaking hearing, for land 
areas 1,000 acres or more, as a vehicle 
on the record to: (1) build a legally 
cognizable basis for supporting or 
opposing district establishment and 
conveying that basis to the Land and 
Water Adjudicatory Commission; 
and (2) build a politically effective 
argument for supporting or opposing 
district establishment and conveying 
it to the Governor and Cabinet; and 

e Constitutes an express affirma- 
tion in general law that city and 
county plans, orders, permits, certi- 
ficates and policies govern and 
control the existence and nature of a 
development by providing a 
procedure by which local govern- 
ment can use such a district as a 
continuous management entity 
“locked into” long-range compliance 
with local policy and development 
conditions long after the original 
landowner, petitioner, or developer 
is gone. 

Accountability) and reporting— 
This district, once established 
anywhere in Florida, is locked into 
and made subject to accountability 
disclosure, notice and_ reporting 
requirements more detailed and 
stringent than those which apply to 
city and county governments. 

District will not “outlive its useful- 
ness’ and does not constitute duplica- 
tion, fragmentation, or proliferation 
of local government services— 
Unlike other forerunners, the district 
mechanism is automatically termina- 
ted if there is no development within 


five years from establishment. 
Further, a city or county can 
unilaterally take over if the 


guidelines in chapter 190, Florida 
Statutes, are met. Other related 
safeguards, too numerous to discuss 
in this article, guard against pro- 
liferation, duplication, and frag- 
mentation of local government 
services. 


Observations 

This law has resolved some long- 
festering economic, political, and 
legal problems, the details of which 
are beyond the purview of this 
article. It is not perfect and already 
there are a few suggestions to amend 
or even repeal it, some derived from 
thoughtful study and experience and 
some in part from simple confusion 
of the mechanism with the develop- 


ment. On the whole, the law is in the 
public interest as a long overdue and 
innovative reform which needs to be 
used. 0 


'The Florida Constitution, at article III, 
§1l(a) contains a list of prohibited special 
laws. Subsection (21) authorizes the legislature 
to add to this list “any subject when prohibited 
by general law passed by a three-fifths vote of 
the membership of each house.” By this 
authority, the legislature in passing ch. 80-407, 
Laws of Florida, prohibited special laws on 
the future creation of independent special 
districts for any of the purposes set forth in that 
act, known as the “Uniform Community 
Development District Act of 1980.” However, 
(21) of 11(a), article III, further provides: 
“Such law may be amended or repealed by 
like vote.” 

?With one exception, the 1980 Legislature 
amended several individual statutes (such as 
chapter 336 and others) which set up inde- 
pendent special taxing districts for limited 
purposes such as water and sewer or road and 
bridge. They were amended to make them 
dependent in the future, grandfathering all 
existing independent districts. Chapter 298 
districts were allowed to remain independent 
but their purposes limited to agriculture. The 
1980 Legislature also passed ch. 80-407, Laws 
of Florida, which set up the only other autho- 
rized independent district, limited to land 
development purposes. Moreover, the 
legislature also prohibited independent dis- 
tricts from being created by either a city or 
county, other than pursuant to this act, and also 
prevented independent districts from being 
created by special acts of the legislature (see 
footnote 1, supra). 

3 The existing Indian Trace Taxing Districts 
in Broward County were recently reestab- 
lished by the Governor and Cabinet as 
a uniform community development district. 
Other petitions have been filed but with a rule 
not yet promulgated to establish community 
districts from scratch. 

4See Stat. §190.005. 

5 Districts were first created prior to 1845 by 
the Florida Legislative Council in territorial 
days. Ever since that time both dependent and 
independent districts have been created. (For 
a definition of dependent and independent 
districts, see FLa. Stat. chapter 218.) 

§Pursuant to Stat. §190.005, existing 
districts may be “reestablished” whereas 
landowners who may wish to start a district 
from the beginning can “establish” a district. 

7See Stat. §190.005. 

‘If the land for which the district is to be 
created is under 1,000 acres, then the petition 
will be to the applicable city or county govern- 
ment where the land is located; moreover, the 
district, if the commissioners decide to estab- 
lish it, will be by ordinance but will be 
mandated by FLa. Srat. chapter 190, to follow 
the principles, guidelines, and standards set 
forth within the act including the economic 
impact aspects of rulemaking. On the other 
hand, if the land to be served by the district is 
1,000 acres or more, the petition will be to the 
Governor and Cabinet sitting as the Land and 
Water Adjudicatory Commission for an 
official rulemaking hearing. Prior to that 
hearing, a local hearing will be held in the 
applicable city or county government juris- 
diction. 

9See Fia. Stat. §190.005, for a listing of the 
factors. 
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Representing clients 
in SEC investigations 
By Richard E. Brodsky 


Part | 


The enforcement program of the 
Securities and Exchange Commis- 
sion (“SEC”) has long been the most 
visible and active of any federal 
agency. The SEC’s reach extends far 
beyond the stockbroker’s trading 
room, well into the boardrooms and 
executive suites of public companies. 


This article is intended to provide a 
general understanding of the SEC’s 
enforcement program as well as to 
provide some insight into how most 
effectively to represent clients under 
SEC investigation. More important 
than understanding the rules govern- 
ing SEC investigations is the proper 
“management” of the investigation 
by counsel. The first goal of counsel 
is to reduce the likelihood of formal 
SEC enforcement action, if 
counsel is convinced that the SEC has 
found or is likely to find that his client 
has violated the securities laws and 
that a formal enforcement action will 
be taken, counsel’s goal should then 
shift to lessening the negative impact 
of sucha proceeding. There is a fairly 
wide opportunity for the conscien- 
tious and creative attorney to mold 
the result if he or she is an effective 
advocate, a dispassionate observer of 
his client’s position, and a knowl- 
edgeable securities law practitioner. 


Statutory framework 


The Federal Securities Laws—The 
SEC administers six statutes, often 
collectively referred to as the “fed- 
eral securities laws.” The principal 
statutes are: 


1. The Securities Act of 1933, 15 
U.S.C. §77a et seq., which provides 
for registration of public offerings of 
securities with the SEC, mandates 
full disclosure in offerings, and pro- 
scribes fraudulent practices, includ- 
ing false and incomplete disclosures, 
in the offer and sale of securities. 

2. The Securities Exchange Act of 
1934, 15 U.S.C. §78a et seq., which 
proscribes fraudulent practices in the 
purchase and sale of securities, estab- 
lishes a regulatory scheme for stock 
exchanges and brokers and dealers, 
and regulates public companies’ 
proxy solicitations and large-scale 
purchases of publicly traded stock, 
including tender offers. 

3. The Investment Company Act 
of 1940, 15 U.S.C. §80a-1, et seq., 
which establishes a _ regulatory 
scheme for investment companies 
and mutual funds, and proscribes 
fraudulent practices by such entities. 

4. The Investment Advisers Act of 
1940, 15 U.S.C. §80b-1 et seq., which 
requires the registration of invest- 
ment advisers and proscribes fraudu- 
lent practices by them.! 

In addition to the statutory provi- 
sions, the SEC has broad rule-making 
authority, and has promulgated a 
wide variety of rules, regulations, 
forms and schedules, most of which 
may be found in Volume 17 of the 
Code of Federal Regulations. 

Enforcement Authority—Each of 
these statutes expressly provides the 
SEC the authority to conduct formal 
investigations of suspected violations 
of the statutes or the rules and regula- 
tions thereunder.? 

Moreover, where violations have 
been found, Congress has granted 
the SEC a wide variety of enforce- 
ment tools or remedies, ranging from 
administrative proceedings to refer- 
ring possible criminal violations to 
the Justice Department. (The SEC 
conducts its own administrative and 
civil litigation, but the Justice Depart- 
ment conducts criminal securities 
litigation, often with SEC assistance.) 

The principal enforcement tool 
used by the SEC has been and con- 
tinues to be the civil injunctive ac- 
tion. Each of the above acts grants 
the SEC the authority to bring a civil 
action in U.S. district court to seek to 
enjoin acts or practices violative of 


those acts or the rules and regulations 
thereunder.’ 

The SEC is also authorized by 
statute to conduct a number of dif- 
ferent administrative proceedings 
for alleged violations of the federal 
securities laws. It is generally ex- 
pected that, under the Reagan 
Administration and with new leader- 
ship in the Division of Enforcement,‘ 
greater emphasis will be placed on 
the use of administrative proceed- 
ings.> These proceedings include: 


e “Stop Order” proceedings under 
§8 of the Securities Act, in the case of 
allegations by the SEC staff that a 
registration statement on file with the 
SEC under the Securities Act is false 
or misleading.® 

e “Broker-Dealer” proceedings un- 
der §15 of the Exchange Act, in the 
case of allegations by the SEC staff 
that a broker or dealer, or a person 
associated with a broker or dealer, 
has violated any provision of the 
federal securities laws.’ 

e Proceedings under $15(c)(4) of 
the Exchange Act, against a publicly- 
held company or other firm for 
violating the reporting provisions of 
the Exchange Act (§$§12, 13, or 15(d) 
or the rules thereunder).* 

e Proceedings under Rule 2(e) of 
the SEC’s Rules of Practice, 17 
C.F.R. §210.2(e)(1), pursuant to 
which it claims authority to conduct 
administrative proceedings against 
an attorney, accountant or engineer 
charged with willful violations of the 
securities laws or unprofessional 
conduct.’ 


Finally, in recent years the SEC has 
frequently issued a public “report of 
investigation” under the provisions 
of §21(a) of the Exchange Act, 15 
U.S.C. 


The investigatory process 


SEC investigations, while autho- 
rized at the Commission level,'! are 
conducted by the SEC staff. The staff 
of the SEC is divided into 10 major 
divisions and offices at the head- 
quarters office in Washington, D.C., 
nine regional offices, and several 
subregional branch offices. One of 
the headquarters divisions is the 
Division of Enforcement, consisting 
of approximately 200 lawyers, 
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accountants, investigators, and 
support staff. (The SEC has a branch 
office in Miami, reporting to the 
Atlanta Regional Office. The Miami 
office of the SEC is responsible for 
regional enforcement matters within 
the State of Florida.) 

The Enforcement Division shares 
enforcement responsibilities with the 
regional and branch offices. While 
precise delineations are impossible, 
generally the larger cases or those of 
particular “program” significance, 
such as foreign payments, “perks,” 
and tender offer cases, have been 
handled out of Washington, D.C., no 
matter where their geographical 
locus; more localized or routine cases 
are generally handled in the regional 
offices. There have been, in recent 
years, some suggestions to decen- 
tralize the SEC’s enforcement pro- 
gram, transferring a greater extent of 
that effort to the regional offices. 
Such is one of the recommenda- 
tions of the Transition Team Report 
to President Reagan. Until now at 
least, such efforts have been success- 
fully resisted by the headquarters 
staff and have not met favor at the 
Commission level. Moreover, there 
are indications that the home office 
under the new administration will 
exert even greater authority over 
regional office investigations than in 
the past. 


Richard E. Brodsky is an associate with Paul, 
Landy, Beiley, Harper & Metsch, P.A., Miami, 
He received his A.B. in 1968 from Brown Uni- 
versity and J.D. in 1971 from Harvard Law 
School. Brodsky is former trial attorney and 
branch chief of the Division of Enforcement 
of the Securities and Exchange Commission, 
Washington, D.C. 

He writes this column on behalf of the 
Corporation, Banking and Business Law 
Section, Sylvia Walbolt, chairman, and David 
G. Mulock, editor. 


Investigations begin from a variety 
of sources—tips, public disclosures, 
shareholder complaints, newspaper 
articles, referrals from other govern- 
ment agencies, and inspections of 
regulated entities (broker-dealers, 
investment companies, and invest- 
ment advisers). 


The staff of the Commission has the 
authority under the Commission’s rules 
to conduct informal inquiries without 
notifying the SEC or seeking SEC 
approval.'? In an informal inquiry, 
the staff will typically request 
documents from, and/or a personal 
interview with (or testimony on the 
record by), the person or company 
under scrutiny, and may seek docu- 
ments and interviews with third 
parties having information deemed 
helpful to the staff. Often, the staff 
will ask the lawyer of such persons or 
entities to provide a chronology or 
similar breakdown of relevant facts. 
At this stage, the staff has no sub- 
poena power—such power must be 
obtained from the Commission itself 
on a case-by-case basis—and coop- 
eration with staff requests is purely 
“voluntary.” The word is placed in 
quotation marks advisedly, however, 
since a refusal to cooperate at this 
stage will markedly increase the like- 
lihood of the staff's seeking a formal 
order of investigation granting it 
formal subpoena power, in turn 
increasing the likelihood of a formal 
SEC enforcement action. 

At the first awareness by counsel 
that his client may be under SEC 
investigation, the appropriate course 
of action is for counsel in effect to 
conduct his own investigation of the 
facts. A thorough canvass of the 
client's situation will be protected by 
the attorney-client privilege under 
most conceivable circumstances,!? 
and should enable counsel to answer 
for himself, on the basis of informed 
judgment, the following types of 
questions: What and whom are the 
SEC staff investigating or likely to be 
investigating? What is, realistically, 
the client’s exposure? Is the client a 
target or a witness? 

Armed with answers to these 
questions, counsel is ready to advise 
the client as to the most appropriate 
course to follow. In most circum- 
stances, particularly at the informal 
stage of an SEC inquiry, full coop- 
eration is felt to be the most appro- 
priate course of action, to prevent the 
staff from seeking subpoena power 
solely on the basis of lack of volun- 
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tary cooperation, but it is unadvis- 
able for the client to commence that 
process without counsel's having 
evaluated, as accurately as possible, 
the questions discussed above. 

It is worthwhile at the informal 
stage—and for that matter, through- 
out the entire investigatory process— 
for the lawyer to visit the staff 
members responsible for the conduct 
of the inquiry to ascertain from the 
staff as much as possible about the 
subject matter of the inquiry and the 
identity of persons under investiga- 
tion. Further, when a client is under 
investigation, an early conference 
with the staff is vital in ascertaining 
the existence of conflicts, if any, in 
representation, for example, 
between a corporation and_ its 
officers and directors. Generally, 
while staff members will not “open 
the file” at this point, they will tend to 
provide a sufficient outline of their 
inquiry to enable the lawyer to 
understand what and who are being 
investigated. Such information is 
helpful, of course, both in fulfilling 
staff requests or subpoenas for docu- 
ments and in ascertaining the facts 
for the lawyer’s effective representa- 
tion. 

In dealing with the staff, most 
experienced SEC _ practitioners 
would undoubtedly agree that, by 
and large, SEC staff members are 
dedicated, intelligent, well-meaning 
and fair-minded professionals. With 
this generalization in mind, counsel 
should approach every professional 
encounter with the staff with two 
guiding principles: first, maintain 
effective lines of communication 
with the staff, and second, treat the 
staff not as bureaucrats but as 
professionals who are attempting to 
do their job effectively and even- 
handedly. Generally, counsel who 
treat the staff in such a manner are 
accorded comparable professional 
treatment and courtesies. 

If the staff believes that subpoena 
power is necessary, for whatever 
reason—such as, a refusal to produce 
documents without a subpoena— 
and that possible violations are 
present, the staff will prepare a 
memorandum to the Commission 
requesting a formal order of investi- 
gation. While the Commission does 
not rubberstamp such staff requests, 
it has been relatively rare for the 
Commission to refuse to authorize a 
formal order, probably because 
generally the staff does not request a 


fi 

: 


formal order where it has reason to 
believe the Commission would 
decline its request. The staff need not 
inform a person under investigation 
that it is seeking a formal order. If the 
staff does provide advance notice, 
care should be taken to attempt to 
dissuade the staff from seeking a 
formal order. Failing that, a letter to 
the Commissioner may be advisable 
if there appears to be a realistic basis 
to defeat a staff request for a formal 
order. 


The fact that the staff does not 
routinely advise counsel of the fact 
that a formal order of investigation 
has been asked for or authorized by 
the staff tends to leave counsel in 
somewhat of a dilemma. Obviously, 
counsel does not want to call up En- 
forcement after not hearing from the 
staff for six months and ask: “What- 
ever happened to the Zilch investi- 
gation?” The chance that such a call 
might rekindle an otherwise dormant 
investigation is too great a risk to bear 
just to allay the anxiety of the client 
who is constantly calling counsel to 
find out what is happening with “his” 
SEC investigation. The most 
effective way of solving this 
dilemma is to obtain the staff's 
agreement at the informal stage that 
they will inform counsel if a formal 
order is sought or obtained. 


The move from informal to formal 
investigatory status is more signifi- 
cant than merely the fact that the 
staff thereby obtains subpoena 
power. The staff can thereafter 
compel information from third 
partics and can increase dramatically 
the scope of its inquiry. Moreover, 
when a formal order is issued, the 
likelihood of eventual enforcement 
action increases substantially, for a 
variety of reasons—the formality of 
the investigation gives it greater 
visibility within the Commission; the 
staff naturally devotes more re- 
sources to a formal investigation than 
an informal one; there might be a 
tendency among some staffers to 
justify their obtaining a formal order 
by the bringing of formal enforce- 
ment action. What can counsel do to 
forestall a formal order? 

By and large, of course, the deci- 
sion is out of counsel’s control. If the 
staff and the Commission want to 
issue a formal order, there will be 
one, no matter what counsel does to 
attempt to prevent its issuance. 
Within that framework, however, 
counsel can have an effect. The pri- 


mary issue is counsel's assessment of 
the facts. An early investigation by 
counsel is thus of great importance. If 
counsel is convinced there is an 
enforcement problem that simply 
will not go away, he can save the 
client a great deal of time, expense 
and emotional cost by persuading 
both the client and the staff to settle 
SEC enforcement charges “up 
front,” before the initiation of a 
formal investigation. The staff is 
wary to do so, however, if it 
perceives that this is a ploy to sweep a 
larger enforcement problem under 
the rug, so this must be attempted 
with sensitivity to the staff’s percep- 
tion of the client’s problem. 

On the other hand, if an early 
resolution of the case is not possible, 
an appropriate course of action may 
be one of providing the staff with full 
cooperation, including production of 
documents and making witnesses 
available for testimony, or even, in 
the appropriate circumstances, an 
offer to conduct an internal investiga- 
tion and provide the SEC with the 
results of that investigation. Such was 
the course of action in some of the 
famous “foreign payments” cases of 


the mid-1970’s. While the staff will 
check the methodology used in a 
counsel-conducted investigation, the 
advantages to the client of an investi- 
gation conducted “in-house” are 
obvious, in terms of the effect of SEC 
subpoenas on a company’s or 
individual’s lenders, auditors, and 
other business relatives of the client. 

The formal order of investigation 
is a two- to four-page document 
setting forth the identity of the 
principal person(s) under investiga- 
tion and, usually in broad, conclusive 
terms, the matter or matters being 
investigated—“insider” trading, 
financial statement fraud, etc. The 
formal order establishes the general 
limits of the investigation; thus, not 
surprisingly, the staff generally 
prepares formal orders which, under 
subject matter, provide a wide berth 
for the staff's inquiry. (Some lawyers 
instruct their clients not to answer 
questions appearing to be beyond 
the subject matter of the formal 
order, to attempt to force the staff 
either to drop the question or to seek 
Commission approval to seek a court 
order requiring the witness to answer 
the question. But the staff can 
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remedy this situation without going 
to court simply by obtaining Com- 
mission authority to expand the 
scope of the formal order, resulting 
in another appearance before the 
staff. Unless the lawyer is convinced 
that the staff will be unable to obtain 
Commission authorization to expand 
the scope of the formal order, sucha 
tactic usually accomplishes little 
besides delay.) 

The SEC has published a short set 
of Rules Relating to Investigations." 
The basic rights of witnesses 
appearing for testimony are (a) to be 
shown a copy of the formal order of 
investigation; and (b) to be 
accompanied by counsel, who may 
advise the witness throughout the 
interrogation and who may ask clari- 
fying questions at the end of the testi- 
mony.!’ Copies of formal orders of 
investigation may usually be 
obtained by filing a written request 
from the regional administrator or 
director of the Division of Enforce- 
ment. Further, after giving 
testimony, the witness is usually 
permitted to purchase a copy of the 
transcript of his testimony, and may 
inspect a copy at the nearest SEC 
office. For good cause, the SEC can 
delay or withhold granting a request 
to purchase the transcript.'® This 
power is rarely exercised, however. 

With a formal order, the staff has 
the power to subpoena the produc- 
tion of documents and the appear- 
ance of witnesses to give testimony 
under oath. Subpoenas are written at 
the staff level, usually by the junior 
attorney, and may be reviewed at the 
intermediate staff level. Typically, 
they are broad in scope." 

Refusal to comply witha subpoena 
can result in an application to the 
United States district court that the 
addressee of the subpoena be 
ordered to comply with the 
subpoena,"* or in rare circumstances, 
a misdemeanor charge for failure to 
obey a subpoena without good 
cause.'® Generally these procedures 
are sufficiently time-consuming, so 
that the staff is amenable to a 
lawyer's reasonable request to 
narrow or clarify the scope of the 
subpoena. Similarly, reasonable 
requests to extend the compliance 
date beyond that specified in the 
subpoena are routinely granted. 


After an agreement is reached to 
narrow and/or postpone a subpoena, 
the lawyer should send the staff a 
letter setting forth the terms of the 
agreement. 


The staff generally commences the 
formal investigation with a subpoena 
duces tecum to the principal subjects 
of the investigation, its accountants 
(if an audited entity is a subject of the 
investigation), and, often, its banks.?° 
Often, the first indication that the 
client will have that it is under formal 
investigation is by its receipt of a 
subpoena, or by the receipt of a 
subpoena by certain of its 
employees, lenders, accountants, or 
others. As discussed above, the most 
effective way to prevent that situa- 
tion, which can be quite embarrass- 
ing to counsel, is to secure a promise 
from the staff that counsel will be 
informed if a formal order is 
requested, or, at the least, that 
counsel will be informed if a formal 
order is granted. 


Investigations are nonpublic unless 
otherwise ordered by the Commis- 
sion.?! Public investigations are rare. 
However, a_ publicly-owned 
reporting company may be under a 
duty (arising from Rule 10b-5, 
specific periodic reporting require- 
ments of the SEC, and/or the 
requirements of the stock exchanges 
or NASD) to disclose the existence of 
an investigation, particularly if there 
are likely to be rumors concerning 
the investigation.22. Disclosure of 
investigations is generally advisable 
unless a valid business reason exists to 
preclude immediate disclosure. 

When a formal order is authorized, 
counsel should contact the staff 
members conducting the investiga- 
tion (listed at the end of the formal 
order) and arrange a meeting or 
telephone conversation to discuss the 
investigation. Generally, the staff is 
required to close-mouthed, 
particularly at this stage, but legiti- 
mate questions about the intended 
scope of the subpoena or the investi- 
gation will often be sufficiently 
answered to provide additional 
information helpful to the lawyer's 
assessment of the situation. 

Testimony before the SEC staff is 
similar to a civil discovery deposi- 
tion, except that the testimony is not 
governed by the Federal Rules of 
Civil Procedure. The testimony is 
directly admissible against the wit- 
ness in subsequent litigation as an 
admission.2*> Thus, the witness must 
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be adequately prepared, since 
testimony given at the early stages of 
an investigation before the issues are 
clearly defined, can later be used 
directly against the witness. For this 
reason, sworn testimony has been the 
most potent investigative tool of the 
SEC staff. 

A threshold question is whether the 
client should testify or should claim 
the privilege against self-incrimina- 
tion (assuming there is a proper basis 
to assert it). While counsel may 
differ, the author is of the view, 
based on his experience, that the 
assertion of the privilege against self- 
incrimination, despite being a 
constitutional right, should not be 
automatically or unthinkingly 
invoked: nothing is more likely to 
attract the sustained attention of the 
staff than a witness’ unexpectedly 
invoking the privilege. The question 
of whether to invoke the privilege 
should be carefully weighed, taking 
into consideration such factors as 
whether the client appears to be a 
target,2! the extent, if any, of his 
potential criminal exposure, and the 
likelihood of criminal prosecution.?° 

Part II of this article in the May 
issue of this publication will discuss 
testimony before the SEC staff, SEC 
subpoena enforcement actions, 
formal enforcement procedures, and 
the settlement process. 0 


'The other two statutes are the Public 
Utility Holding Company Act of 1935, 15 
U.S.C. 79 et seq., and the Trust Indenture Act 
of 1939, 15 U.S.C. 77aaa et seq. 

2See §§8(e) and 20(a) of the Securities Act 
of 1933, 15 U.S.C. 77h(e) and t(a). Section 
21(a) of the Securities Exchange Act of 1934, 
15 U.S.C. 78u(a); §42(a) of the Investment 
Company Act of 1940, 15 U.S.C. 80a-42(a); 
and §209(a) of the Investment Advisers Act of 
1940, 15 U.S.C. 80b-9(a). 

3See §20(b) of the Securities Act of 1933, 15 
U.S.C. 77t(b); §21(d) of the Securities 
Exchange Act of 1934, 18 U.S.C. 78u(d); 
§41(e) of the Investment Company Act of 
1940, 15 U.S.C. 80a-41(e); and §209(e) of the 
Investment Advisers Act of 1940, 15 U.S.C. 
80b-9(e). 

4In September 1981, a new director of the 
Division of Enforcement, a former partner ina 
Washington, D.C. law firm, was named, 
replacing the departed Stanley Sporkin. 

>Rowe, SEC Shifts to Administrative 
Enforcement, Remedies, 1V LEGAL ‘TimMEs oF 
WaAsHINGTON No. 15, September 14, 1981, p. 
23. The standard for determining whether a 
district court should issue a statutory injunc- 
tion is whether there is a “reasonable likeli- 
hood of future violations.” SEC v. Zale Corp., 
650 F.2d 718 (5th Cir. 1981). This determina- 


tion depends ona number of factors, including 
the nature of the violations, the frequency of 
their occurrence, and whether the defendant 
still maintains his innocence. In recent years, 
the general perception is that the courts are 
becoming more reluctant to grant injunctions 
at the request of the SEC. See, e.g., SEC v. 
Caterinicchia, 613 F.2d 102, 105-7 (5th Cir. 
1980); Aaron v. SEC, 446 U.S. 680 (1980) 
(Burger, C.J., concurring). Consequently, 
more use has been made of the panoply of 
SEC administrative remedies. The trend may 
be expected to continue. 

See, e.g., Synthetic Fuels, Inc., [current] 
CCH Fed.Sec.L.Rep. para. 82,876 (6/2/81). 

7See, e.g., Paine, Webber, Jackson & 
Curtis, Inc., [1980] CCH Fed.Sec.L.Rep. 
para. 82,708. 

8See, e.g., Playboy Enterprises, Inc., [1980] 
CCH Fed.Sec.L.Rep. para. 82,635. 

9See, e.g., In Re Carter, [1981] CCH 
Fed.Sec.L.Rep. para. 82,847. 

See, e.g., Spartek, Inc., [1979] CCH 
Fed.Sec.L.Rep. para. 81,961. 

''The Commission consists of five Commis- 
sioners, who are presidential appointees 
subject to Senate confirmation. The Chairman 
is appointed by the President from among the 
Commissioners. 

1217 C.F.R. §202.5(a). 

'3See Upjohn v. U.S., 101 S.Ct. 677 (1981). 

17 C.F.R. §203.1 et seq. 

'5 The Rules also grant the staff the authority 
to sequester witnesses or counsel when it 
appears that there may be a conflict in repre- 
sentation. 17 CFR §203.7(b). However, this 
authority has been used very sparingly in 
recent years after several court decisions cut 


back its utility. See SEC v. Csapo, 533 F.2d 7 
(D.C. Cir. 1976). 

‘617 C.F.R. §203.6. The “good cause” 
mentioned in this rule is basically limited to 
instances where the staff can demonstrate a 
likelihood that granting the request will result 
in an obstruction of the staff's obtaining 
independent testimony from _ subsequent 
witnesses. 

'7 See SEC v. Arthur Young & Co., 584 F.2d 
1018 (D.C. Cir. 1978), cert. denied, 439 U.S. 
1071 (1979). 

18 See, e.g., §21(c) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78u(c). Comparable 
provisions are contained in the Securities Act 
of 1933, the Investment Company Act of 1940, 
and the Investment Advisers Act of 1940. 

'9Section 21(c) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78u(c). 

20The Federal Right to Financial Privacy 
Act, 12 U.S.C. §§3400, et seq., now applies to 
the SEC. Under this Act, customers (individ- 
uals or partnerships of five or fewer individ- 
uals) are entitled to notice of any SEC request 
from “financial institutions” for their financial 
records. Customers are given the right to 
challenge the request in court. See Hunt v. 
SEC, [Current] CCH Fed.Sec.L.Rep., para. 
98,219 (N.D. Tex. 1981). 

2117 C.F.R. §§203.2 and 203.5. 

22See Schneider and Shargell, Now That 
You Are Publicly Owned . . ., 36 Bus. Law. 
1643-4 (July 1981), for a current view of the 
law in this area. 

Rule 801(d)(2), Federal Rules of Evi- 
dence. The SEC investigative testimony can 
also be used to impeach a witness giving 
testimony at a subsequent trial, as a prior 


4th 


inconsistent statement. 

24The question of whether the SEC has 
formal “targets” is a muddled one. Unlike a 
grand jury, the SEC need not give “target 
warnings.” Nonetheless, the staff routinely 
gives all witnesses modified Miranda warn- 
ings—right to counsel and right to remain 
silent. The policy of the staff upon being 
questioned by counsel as to whether a partic- 
ular witness is a target has been to answer, 
somewhat ritualistically, that the staff “has no 
targets” and that, in advising a client, the 
lawyer should “assume the worst.” As a 
practical matter, this policy is of no help to the 
lawyer. He must look to other clues to deter- 
mine whether the staff is focusing on his client: 
whether the formal order names the client, the 
nature of the client’s relationship to the matter 
under _ investigation, and whether other 
witnesses have been asked about the client. In 
any case, at the conclusion of an investigation, 
the staff generally invites prospective defend- 
ants or respondents to make written submis- 
sions as to why he should not be named in an 
enforcement action. See 17 CFR §202.5(c). 

Another consideration in determining 
whether to assert the fifth amendment 
privilege against self-incrimination is that the 
SEC, in determining whether to bring an 
enforcement proceeding against an individ- 
ual, will likely infer from the assertion of the 
privilege that the individual's testimony would 
have been unfavorable to him. It is not clear 
whether the assertion of the privilege in an 
investigation could be the basis for a district 
court’s drawing inferences against the individ- 
ual in a subsequent enforcement action. See 
Baxter v. Palmigiano, 425 U.S. 308, 318 (1976). 


annual writing 
contest 


The fourth annual article writing contest of The Florida Bar Journal is 
underway. Articles to be considered in the competition will be those 
published in the Journal between 1981 and 1982. 

First place cash awards and plaques will be presented at the Annual 
Convention in 1982 to authors in three categories: practical “how- 
to-do-it” discussions, general discussions, and specialized columns 
sponsored by sections and committees of the Bar. 

Members of the Journal Editorial Board will judge articles on basis of 
content, clarity, accuracy and usefulness. No special entry form or 
application is necessary. The only requirement is to submit an article for 
review by the Editorial Board, and if it is published, it will be considered in 
the competition. 

Authors may submit articles for possible publication in the Journal by 
sending manuscripts not exceeding 15 double-spaced lettersize pages 
to Managing Editor, The Florida Bar Journal, Tallahassee, Florida 
32301-8226. Specialized columns will be submitted to the section or 
committee editor for consideration of publication. 
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A Group Medical Plan 
Endorsed by The Florida Bar 


A group medical plan that offers attorneys the coverages 
they need for themselves, their dependents and their 
employees. No need to shop around for portions of 
desired coverage. Now, it's all available with the benefits 
and convenience of a group plan. And, it's endorsed 

by The Florida Bar. 


Why is this new group medical plan different? Because 
itisn’t a “collection” of coverages each with different 
premiums based on experience “pooling” of other 
professions and individual underwriting. Instead, 
premiums are based upon claims made only by Florida 
lawyers, their employees and dependents participating 
in the plan! 


The Florida Bar group medical plan, offered by Lawyers 
Professional Liability Insurance Agency, Inc., was 
selected after extensive study by The Florida Bar Group 
Insurance Committee. 


Features of the endorsed 
group pian include... 


* Life and accidental death and dismemberment — (up 
to $25,000 per person without evidence of insurability, 
and up to $100,000 with evidence of insurability) 
to amaximum of twice annual income for members 
and employees. 


¢ Life insurance for retired members — to $25,000. 


« A Comprehensive Medical Benefit Plan — With optional 
deductibles of $100, $250, $500, per calendar year 
and lifetime maximum coverage of $1,000,000. Student 


coverage available to age 25 with no additional premium. 


* Rates Kept Low — Premiums based on claims plus 
administration costs. 


¢ “Non-owned Captive” Plan — Provides ownership 
benefits without financial exposure for the Bar. All 
financial records open for inspection by the Bar, 


including claims, reserves, and profits...reports 
made quarterly to the Bar and Insurance Com- 
mittee...proposed changes in policy, rates, forms, 

or underwriting guidelines will be submitted to The 
Florida Bar Group Insurance Committee for approval. 


* Fast Claims Processing — Nationally known claims 
administrator provides prompt claims settlement. 
Computerized system keeps administrative costs low. 
Toll-free telephone number is provided to insured for 
direct contact with claims administrator. 


* One Plan For All — LPLIA’s fully insured plan offers same 
rating structure for large or small law firms, including 
sole practitioners. 


Optional coverages also 
endorsed by the Bar include... 


* Optional long term disability — and a wide range of 
coverage for members and employees. Round-the- 
Clock protection on or off the job. 

* Complete dental plan 


* Optional overhead expense — coverage to meet your 
overhead expenses in event you are disabled. 

Florida lawyers have known LPLIA since 1979 when the 

company made and honored firm commitments in 

providing lawyers professional liability coverage. Those 

commitments are essentially the same for this program. 


Call TOLL-FREE or write today. 1-800-282-8949 or call 
collect (813) 894-7111. 


Lawyers Professional Liability 
Insurance Agency, Inc. 


Underwritten by American Pioneer Life Insurance Company, Orlando, 
Florida 32802. 


Complete and return this coupon to: 


Lawyers Professional Liability P.O. Box 10400 
Insurance Agency, Inc. 


CENSUS INFORMATION 


Name 


Name 


St. Petersburg, FL 33733 


Date No. 
of of *Classi- 
Sex Birth Dependents fication 


Person to Contact 


Address 


City 


State Zip 


County 


Telephone ( ) 


My present coverage expires. 


*Classification 

1. Attorney 

2. Secretary 

3. Clerk or Paralegal 
4. Office Administrator 


| am interested in the following 
optional coverages: 

C Disability 

(J Business overhead expense 
(use additional sheet if necessary) 
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FAMILY LAW 


Florida’s flight to fairness 
(Equitable distribution in 
Florida: from January 31, 
1980, through February 
10, 1982) 


Part one 
By Melvyn B. Frumkes 


This is the first of a two-part dis- 
cussion of equitable distribution in 
Florida. This part will discuss the 
genesis, various doctrines and 
marital property. The second part 
to be printed in the May 1982 issue 
will discuss apportionment of marital 
property, necessity and justification, 
and property subject to distribution. 


Unlike its sister states of New York 
and Pennsylvania, whose legislatures 
in 1980 introduced them to the 
doctrine of equitable distribution, 
Florida’s joinder in 1980 with nearly 
40 common law property states 
where the courts have equitable 
power to distribute property (eight 
states plus Puerto Rico have commu- 
nity property)! was accomplished by 
judicial fiat.? 


On January 31, 1980, the Florida 
Supreme Court rendered its land- 
mark opinion of Canakaris ov. 
Canakaris, 382 So.2d 1197 (Fla. 1980) 
as clarified on denial of rehearing on 
March 27, 1980. Some of Florida’s 
legal writers, who at first thought the 
decision but a tenuous entry into the 
equitable distribution field, soon 
realized that the district court of 
appeal thought otherwise. These 
courts mushroomed the Canakaris 
pronouncements of Justice Ben 


Overton into a firm commitment 


among the ranks of equitable distri- 
bution states. One such appellate 
judge noted that: 

. .. [T]he Canakaris opinion . . . [is a] shining 
example of the ability of the common law and 
common law judges to accommodate legal 
principles to meet the demands of fairness 
generated by changing social conditions and 
needs . . . as members of the legal profession, 
we all have reason, in the most basic sense, to 
be proud of these decisions.’ 

If there was any doubt about its 
commitments to equitable distribu- 
tion, the Florida Supreme Court (and 
Justice Overton), laid all to rest when 
it rendered its decision some 10 
months later in Claughton ov. 
Claughton, 393 So.2d 1061 (Fla. 
1980) Oct. 23, 1980, rehearing denied 
March 2, 1981. This was a bifurcated 


divorce proceeding. The lower court. 


granted a dissolution of marriage, 
but reserved jurisdiction to deter- 
mine issues relating to alimony and 
property rights. The wife remarried 
before a final determination. The 
Supreme Court held that while the 
remarriage would preclude lump 
sum alimony based on need for 
support, it would not bar considera- 
tion of lump sum alimony to the 
extent it was used to provide the wife 
with equitable share of the assets of 
the parties accumulated during their 
marriage. 

The award to the wife, the court 
opined, would “be based on her 
equitable share of the assets result- 
ing from her marital contribution 
rather than her need for support,” 
since the trial judge “has jurisdiction 
to award such lump sum alimony if it 
is found necessary to ‘compensate 
the wife for her contribution to the 
marriage.” 

Another pronouncement on 
November 20, 1980, in Robinson v. 
Robinson, 403 So.2d 1306 (Fla. 1980) 
by the Florida Supreme Court re- 
affirmed equitable distribution as the 
prevailing law in Florida. Notwith- 
standing, there appears to be some 
theoretical holdouts. Contrary to that 
which most district courts have pro- 
nounced following Canakaris, a 
panel of the Fourth District Court in 
Sangas v. Sangas, 407 So.2d 630 (Fla. 
4th D.C.A. 1981), in dicta, observed 
that Canakaris “did not create a 
totally new vehicle for the award and 
division of property . . . by use of the 


theory of equitable distribution as an 
independent vehicle for an award.” 

Sangas was cited with approval in 

Powers v. Powers, So.2d 
(Fla. 2d D.C.A. 1982), Case #81,1102, 
January 29, 1982, 7 F.L.W. 328, which 
reversed the award to a husband of 
all of the wife’s interest in the marital 
domicile after awarding the wife 
permanent alimony and lump sum 
alimony. The court stated: 
The theory of equitable distribution is not an 
independent vehicle for an award of property 
in a dissolution of marriage proceeding. . . . 
The property of the parties should have been 
disposed of by resort to the concepts of 
alimony and special equities with due regard 
given for the contribution of both parties. 

Apparently the court in both 
Sangas and Parker disapproved of 
the shifting of titles from one spouse 
to the other. What seems to underlie 
both decisions was the unequal distri- 
bution of assets favoring one spouse 
over the other. 

Some circuit judges throughout the 
state have observed that the 
Canakaris equal distribution 
doctrine. brought them no greater 
powers than that which they have 
been exercising for years; however, 
as will be noted, need was previously 
the element required for lump sum 
alimony, any alimony. Now, for the 
distribution of property, the equal 
distribution thereof, using as the 
vehicle lump sum alimony, only 
justification is required. 

Despite the fgregoing, the majority 
holds that the vehicle in Florida for 
equitable distribution is lump sum 
alimony. Although under other cir- 
cumstances, lump sum alimony in 
Florida can be used strictly for 
spousal support for both support and 
equitable distribution, alone or in 
combination with the other vehicles 
that are available to do equity 
between the parties. 

How title to the property acquired 
during the marriage is held now 
should have little significance. Much 
time in litigation will therefore be 
saved. The unimportance of title was 
recognized in Gallagher v. Gallagher, 
399 So.2d 75 (Fla. 5th D.C.A. 1981) 
when, in remanding a case for further 
consideration, the district court 
directed the trial judge to “reconsider 
the question of whether the stock . . . 
is a marital asset because it was 
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purchased out of joint funds, 
although titled in the wife’s name.” 
The courts in Florida, furthermore, 
are now released from previous 
constraints in distributing assets 
between the parties. See, Knight and 
Elser, “Critical Factors which Influ- 
ence Equitable Distribution Awards,” 
55 Florida Bar Journal, 581 July/ 
August, 1981. But, as observed in 
Roffe v. Roffe, 404 So.2d 1095 (Fla. 
3d D.C.A. 1981): 
While, as has been indicated, the trial court 
now has the authority to make such a redis- 


tribution of property titled in either or both 
spouses, it is surely not obliged to do so. 


Without the benefit of a detailed 
statute, Florida now has equitable 
distribution, with very few guide- 
lines. Unless the legislature soon 
enters the field, the bench and bar 
will have to devote years to sorting 
out what principles should apply to 
assure equitable distribution. Florida 
is somewhat in the position that New 
Jersey was 10 years ago. New Jersey 
had a statute, but one which simply 
mandated that “the court may make 
... awards... to effectuate an equit- 
able distribution of the property . . . 
acquired . . . during the marriage,” 
without further guidelines. New 
Jersey cases should therefore be very 
persuasive to Florida judges. 


Various doctrines 


In all Florida dissolution of 
marriage cases, the chancellor has 
“broad discretionary authority to do 
equity between the parties and has 
available various remedies to 
accomplish this purpose, including 
lump sum alimony, permanent 


> 


Melvyn B. Frumkes, Miami, is a graduate of 
the University of Florida College of Law, 
1953. Frumkes is chairman of the Family Law 
Section of The Florida Bar and is president- 
elect of the Florida Chapter of the American 
Academy of Matrimonial Lawyers. 
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periodic alimony, rehabilitative 
alimony, child support, a vested 
special equity in property, and an 
award of exclusive possession of 
property” (Canakaris v. Canakaris, 
supra, at 1202). These remedies are 
interrelated, and, to the extent of 
their use, are part of one overall 
scheme. See, Mahaffey v. Mahaffey, 
401 So.2d 1372 (Fla. 5th D.C.A. 1981) 
where the amount of lump sum 
alimony (far from one-half of the 
marital assets) was found sufficient; 
i.e., “well within the trial court’s 
discretion,” as it was augmented by 
the award of substantial periodic 
alimony. Also, see, Heilig v. Heilig, 
400 So.2d 182 (Fla. 4th D.C.A. 1981) 
where the award of permanent 
alimony was found to be sufficient to 
preclude equitable distribution to the 
wife of husband’s “separate 
property” of a value of $36,000, 
where jointly owned property 
consisted of the house from which 
the wife would receive $75,000 from 
its sale. 

Special equity—Some non-Florida 
lawyers initially thought that the 
advent of equitable distribution 
spelled the death knell of the Florida 
doctrine of special equity, but not so. 
The Canakarvis opinion reiterated 
that special equity (called at one 
point, as noted above, “a vested 
special equity in property”) lives and 
is viable, stating: 


... The term “special equity” was created to 
describe a vested interest in property brought 
into the marriage or acquired during the 
marriage because of contribution of services 
or funds over and above normal marital duties. 
. . . This vested interest is not alimony. The 
“special equity” doctrine was developed to 
avoid the inequities of the existing statutory 
provision which denied alimony to an adul- 
terous wife despite her special contribution of 
services or funds over and above normal 
marital duties. Although the statutory prohibi- 
tions underlying the formulation of the special 
equity doctrine no longer exist, this vested 
interest aspect of the doctrine remains a viable 
part of our case law . . . the term “special 
equity” should not be used when considering 
lump sum alimony; rather, it should be used 
only when analyzing a vested property interest 
of a spouse. See Ball v. Ball, 335 So.2d 5 (Fla. 


Therefore, notwithstanding the 
introduction of equitable distribu- 
tion, the doctrine of special equity 
continues to have its use in Florida. 
For one, it probably is the most 
effective tool to avoid a US. v. 
Davis, 370 U.S. 65 (1962), capital gain 
tax consequence in the distribution of 
assets between spouses where the 
requisite facts are present.‘ It also 


will set aside the asset in which a 
spouse has the special equity as 
belonging to that spouse when 
distribution is made. Furthermore, as 
held in Holt v. Boozel, 394 So.2d 226 
(Fla. 5th D.C.A. 1981), while a 
mortgage on entirety property given 
by only one party will prevail over 
lump sum alimony of that encum- 
bered asset, it will not prevail over a 
special equity. 

While in Tommaney v. Tom- 
maney, 405 So.2d 454 (Fla. 2d D.C.A. 
1981), the court affirmed an award to 
the wife of the husband’s one-half 
interest in the marital home, it based 
same not on the factors of justifica- 
tion appearing now in equitable 
distribution cases, but on a finding 
that the wife had a special equity in 
the assets because the wife’s “contri- 
butions to the marriage were so 
extraordinary as to entitle her to a 
special equity in the house.” Perhaps 
the court bypassed the equitable 
distribution doctrine to obviate 
the capital gain tax consequences 
to the husband which surely would 
have followed. Yet, labels are 
not controlling to the income tax 
authorities. Capodinno v. Commis- 
sioner, 69 T.C. 638 (1978), aff'd. 602 
F.2d 64 (3d Cir. 1979). Regardless of 
the Florida court’s decision, the Tax 
Court may make an independent 
inquiry into the question of whether a 
spouse in fact had a special equity. 
Soltermann v. United States, 272 
F.2d 387 (9th Cir. 1959). Although the 
Florida court’s decision is not dis- 
positive, the fact that the Florida 
court finds a special equity in a 
disputed dissolution proceeding 
provides strong support therefor. 
Mann v. Commissioner, 74 T.C. 1249 
(1980). 


Do alimony standards apply? 


One question which arises is 
whether the standards for awarding 
alimony under F.S. §61.08 would 
apply as guidelines for making 
equitable distribution. The language 
is as follows: 


(1) Ina proceeding for dissolution of marriage, 
the court may grant alimony to either party, 
which alimony may be rehabilitative or 
permanent in nature. In any award of alimony, 
the court may order periodic payments or pay- 
ments in lump sum or both. The court may 
consider the adultery of a spouse and the cir- 
cumstances thereof in determining whether 
alimony shall be awarded to such spouse and 
the amount of alimony, if any, to be awarded. 
(2) In determining a proper award of alimony 
or maintenance, the court shall consider all 
relevant economic factors, including but not 


limited to: (a) The standard of living 
established during the marriage. (b) The 
duration of the marriage. (c) The age and the 
physical and emotional condition of both 
parties. (d) The financial resources of each 
party. (e) Where applicable, the time neces- 
sary for either party to acquire sufficient 
education or training to enable him or her to 
find appropriate employment. (f) The 
contribution of each party to the marriage, 
including, but not limited to, services rendered 
in homemaking, child care, education and 
career building of the other party. The court 
may consider any other factor necessary to do 
equity and justice between the parties. 

Yet, when this statute was amended 

in 1978, to include subsection (2), no 
Florida court held that the language 
ushered in the era of equitable distri- 
bution. On the contrary, in_ its 
memorable Canakaris opinion, the 
Supreme Court did not make the 
1978 amendment applicable to 
equitable distribution by way of 
lump sum alimony. Instead, it quoted 
only the last sentence of the statute, 
stating: 
In determining a proper award of alimony, the 
court may consider any factor necessary to do 
equity and justice between the parties. (Em- 
phasis supplied by court.) 

Then again, in the section of the 
opinion dealing with permanent 
periodic alimony, the court stated 
that its purpose was “to provide the 
needs and the necessities of life to a 
former spouse as they have been 
established by the marriage of the 
parties.” It said that “the criteria to be 
used in establishing this need include 
the parties’ earning ability, age, 
health, education, the duration of the 
marriage, the standard of living 
enjoyed during its course, and the 
value of the parties’ estates.” 

This statement, however, did not 
include all of the factors in subsection 
(2), quoted above. This leaves 
unanswered the question of whether 
the unmentioned factors, or any 
others, should be among the variables 
to be considered by the courts in 
measuring the amount to be 
equitably distributed. 


“Marital property” 


More than just the question of what 
factors are to be applied is left 
unanswered in Florida today. The 
question usually asked first in devel- 
oping a case of equitable distribution 
is: to which assets are the factors to be 
applied? 

In New Jersey, equitable distribu- 
tion applies to all property “which 
was legally and beneficially acquired 
by the parties of either of them 
during the marriage.”> This was held 


to include property acquired by way 
of gift, bequest, devise or descent. 
Painter v. Painter, 320 A.2d 484 (N.J. 
1974). In 1980 (effective December 
31, 1981) the New Jersey Legislature 
amended its statute to specifically 
exclude property acquired by gift, 
devise or bequest, other than inter- 
spousal gifts. 

There are some Florida guidelines 
present—the Supreme Court stated 
in Canakaris that “a judge may award 
lump sum alimony to ensure an 
equitable distribution of property 
acquired during the marriage.” Does 
this then mean that assets acquired 
by either spouse prior to the marriage 
is immune from equitable distribu- 
tion? Perhaps not if there is a strong 
justification therefor. In West v. 
West, 399 So.2d 428 (Fla. 5th D.C.A. 
1981) the court found that “the length 
of this marriage (15% years), the 
relative financial situations of the 
parties (husband’s net worth was 
$38,410; wife’s was approximately 
$4,000, plus personal articles) and the 
wife’s expenditure of approximately 
$4,000 from her assets on the hus- 
band’s farm and household are more 
than adequate grounds to sustain this 
award” of a one-half share of a note 


and mortgage relating to the sale of 
the husband’s farm which he owned 
prior to the marriage.® 

While there is not yet a Florida 
Supreme Court case making a pro- 
nouncement on _ gifts, bequests, 
devises or the like acquired during 
the marriage solely in the name of 
one of the parties, the court made 
reference, in Canakaris, to jointly 
held properties which were acquired 
during the marriage and noted that 
these “were not the result of any 
premarital or independent source, 
such as a gift or inheritance.” 

On first blush, some Florida 
attorneys thought that a recent lower 
appellate court decision held that 
property acquired by inheritance or 
gift would not be subject to equitable 
distribution, Rosen v. Rosen, 386 
So.2d 1268 (Fla. 3d D.C.A. 1980). 
Without stating when the inheritance 
from grandfather and gifts from 
father were received by the husband 
(whether prior to or after the 
marriage), the court reversed an 
award to the wife of $125,000 lump 
sum alimony “since it requires a 
distribution of the husband’s 
personal funds which were not 
obtained through the efforts of either 
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party during the marriage.” 

The property in question did not 
contain the requisite “justification for 
lump sum alimony,” since it was 
“neither earned through activities 
(the husband) engaged in while his 
wife did her part by staying at home, 
nor contributed to by (the wife) in 
any more concrete fashion.” That 
district court did not prevent, under 
proper circumstances, the distribu- 
tion of such assets as lump sum 
alimony to bolster spousal support, 
or from consideration in viewing the 
estate of the parties in their entirety, 
in order to make an equitable award. 
In two later cases, the same court 
made it clear that if there was “justifi- 
cation” (discussed below), assets 
from inheritance or gift may be 
subject to equitable distribution. 

In the first of these later cases, the 
court reversed a cash lump sum 
award of $300,000, which had been 
“willed or given to (the husband) by 
his family and neither earned by him 
nor contributed to by the wife.” It 
did, nevertheless, affirm an award of 
a 30 percent interest to the wife ina 
vacation home notwithstanding the 
fact that it “was supplied by the 
husband from sources unconnected 
with the marital relationship,” 
finding that the wife had contributed 
substantial labor and services to mak- 
ing the vacation home suitable for 
family life. Schwartz v. Schwartz, 
396 So.2d 806 (Fla. 3d D.C.A. 1981). 

In the second case, the court made 
its position abundantly clear, stating 
that “where the husband’s major 
assets are undisputably the result of 
inheritance or gift and unrelated to 
the labors of either party during 
coverture, the wife, in the absence of 
some other justification, is not en- 
titled to a lump sum award simply by 
virtue of the husband’s ability to 
pay.” Evans v. Evans, 398 So.2d 943 
(Fla. 3d D.C.A. 1981). Thus, where 
that “other justification” is present, 
assets received as gifts or inheritance 
during marriage should be a part of 
the pie, subject to the judicial slice. 

Post-separation property—The 
question of whether property 
acquired after separation, but before 
dissolution, can be a part of the 
“kitty” remains unanswered _ in 
Florida. In Canakaris, the parties 


were separated for 13 years before 
dissolution. A temporary support 
order was entered 13 years before the 
final judgment based upon the wife’s 
complaint for separate maintenance. 
Commencing upon the extent of the 
assets that were accumulated by the 
husband up until the time of dissolu- 
tion, the court observed that “a sub- 
stantial portion of these assets had 
been acquired prior to the 1963 
separation proceedings.” One must 
wonder about the implication of this 
observation. If “a substantial por- 
tion” of the assets were acquired 
before separation, then some assets 
must have been acquired after the 
separation. This leaves open the door 
to argue that post-separation acquisi- 
tions may be considered as subjects 
of equitable distribution. Yet, the 
observation was not that critical to 
Canakaris, since the wife’s equitable 
distribution share could not be 
measured in percentages of the 
husband's assets. 

And what of increases in value of 
those assets brought into the 
marriage? No Florida case has yet 
dealt with the question (although 
there are numerous cases from other 
jurisdictions that do). However, in 
Mann v. Commissioner, 74 T.C. No. 
92, CCH Dec. 37, 231 (filed Septem- 
ber 15, 1980) the Tax Court judge, 
in dicta, said: 

We believe that under Florida law, property 
acquired during married life or the enhanced 
value of property originally brought to the 
marriage by one spouse due to the joint efforts 


of both spouses constitutes jointly acquired 
property subject to division. 0 


This is an updated version of the same 
article that appeared in the July 1981 edition of 
Fairshare. Reprinted with permission of Law 
& Business, Inc. Copyright, 1981. 


'Freed and Foster, Divorce in the Fifty 
States; An Overview, 14 Famity Law 
QuarTERLy, 228 at 249-250 (Winter, 1981). 

2As apparently did South Carolina, Sim- 
mons v. Simmons, 267 S.E. 2d 427 (S.C. 1980). 

3Colucci v. Colucci, 392 So.2d 577 (Fla. 3d 
D.C.A. 1980), at footnote 6. 

4Bosch v. United States of America, 590 
F.2d 165 (5th Cir. 1979). 

5NJ Stat. ANN. (West), §2A: 34-23. 

5 The note and mortgage were in both names 
but a special equity was found for the husband 
in the house taken in both names in Florida 
bought with proceeds of a farm in West 
Virginia owned in husband’s sole name prior 
to the marriage. The note and mortgage were 
part of the proceeds of the same farmhouse of 
which the husband would undoubtedly also 
have had a special equity (although this was 
not specifically discussed). 
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CRIMINAL LAW 


Consensual electronic 
surveillance and the 
explosive impact of 
Sarmiento 


By Kirk W. Munroe 


The Third District’s decision in 
Sarmiento v. State! sparked an explo- 
sion of appellate conflict in the area 
of consensual electronic surveillance? 
which has yet to be totally resolved. 
The history of this litigation, the 
issues raised therein, and the sug- 
gested resolution of one of the open 
issues are the subject of this article. 


Background 


It is well-settled that the citizens of 
a state, through their state constitu- 
tion, may provide themselves with 
greater protection from govern- 
mental intrusion than that afforded 
by federal law.? In the area of 
consensual electronic surveillance, 
the Florida Constitution of 1968 did 
just that. 

On November 5, 1968, the voters 
of this state ratified and adopted a 
new state constitution. One of its 
more significant changes was the 
specific inclusion of “private com- 
munications” within the protection 
of the search and seizure provision, 
Article I, Section 12.4 


The right of the people to be secure in their 
persons, houses, papers and effects against 
unreasonable searches and seizures, and 
against the unreasonable interception of 
private communications by any means, shall 
not be violated. No warrant shall be issued 
except upon probable cause, supported by 
affidavit, particularly describing the place or 
places to be searched, the person or persons, 
thing or things to be seized, the communica- 
tion to be intercepted, and the nature of evi- 
dence to be obtained. Articles or information 


obtained in violation of this right shall not be 
admissible in evidence. (Emphasis added) 

It is important to note that the 
modern state constitutional law of 
consensual electronic surveillance 
differs from its federal counterpart 
and from the state and federal 
wiretap statutes. 

As interpreted by today’s United 
States Supreme Court, the fourth 
amendment to the United States 
Constitution provides no protection 
against consensual electronic sur- 
veillance by government agents.® 
Furthermore, the new federal 
wiretap statute, Title III of the Omni- 
bus Crime Control and Safe Streets 
Act of 1968,7 exempts most consen- 
sual interceptions from any warrant 
requirement or other proscriptions of 
the statute.’ Florida’s counterpart, 
Chapter 934, while more protective 
of privacy than the federal act,° 
permits warrantless counsensual 
electronic interceptions for law 
enforcement purposes when the 
consenting conversant is an agent of 
law enforcement.!° 


Pre-Sarmiento 

From 1968 until 1981, the Florida 
Supreme Court addressed the issue 
of warrantless consensual _inter- 
ceptions and the new constitution 
only once, in Tollett v. State." 
Minimally the case stands for an 
elementary rule of evidence: for the 
purpose of introducing warrantless 
intercept evidence at trial, hearsay 
testimony of the intercepting police 
officer that prior consent to intercept 
was given by a nontestifying party to 
the conversation is insufficient to 
prove consent.'? Whether the 
decision has precedential value 
beyond this holding is disputed. 
Some courts have interpreted Tollett 
as a direct upholding of the constitu- 
tionality of warrantless consensual 
interceptions under Article I, Section 
12.14 This position seems unlikely, 
however, for the simple reason that 
the Florida Supreme Court will not 
pass upon a constitutional issue if the 
case can be decided on other 
grounds.'!® Regardless, after Sar- 
miento,'® it is quite clear that Tollett 
did not settle the state constitution- 
ality of warrantless consensual elec- 
tronic surveillance.!7 


With the possible exception of 
State v. Muscara,"* the district courts 
did not address the Article I, Section 
12, issue until 1979.!9 

In 1979, the explosion of litigation 
in this area began with the Third 
District’s decision in Sarmiento v. 
State. Over an objection and a 
motion to suppress, two police 
officers testified about the contents 
of a conversation (overheard via an 
electronic receiver) between a third 
undercover officer secretly wearing 
an electronic transmitter and 
Sarmiento in Sarmiento’s house 
trailer.?! Despite four to five hours of 
advance knowledge, no effort was 
made to secure an intercept war- 
rant.22 Writing for the Third District, 
Judge Hubbart reversed the 
conviction, holding, 
the warrantless electronic eavesdropping by 
state agents of a conversation between the 
defendant and an undercover police officer in 
the privacy of the defendant’s home [under 
circumstances where it was practicable for 
such agents to have applied for and obtained a 
prior’ intercept warrant] constitutes an 
unreasonable interception of the defendant's 
private communications in violation of Article 
I, Section 12, of the Florida Constitution.”* 

Judge Hubbart’s Article I, Section 
12, analysis is twofold.*4 One first 
must determine whether there has 
been an “interception of private 
communications” of the defendant 
by government agents.2> Employing 
the reasoning found in Katz,?* he 
opines government agents must 
invade the defendant’s reasonable 
expectation of privacy before there 
can be an “interception” of constitu- 
tional magnitude.”’ Since a person 
has the highest reasonable 
expectation of privacy in one’s home, 
electronic surveillance therein is an 
“interception” in the constitutional 
sense.2 The court rejects an assump- 
tion of the risk argument, distinguish- 
ing the risk of a loose mouth from the 
risk of “the uninvited ear of the 
state.”29 
We are unwilling to impose upon our citizens 
the risk of assuming that the uninvited ear of 
the state is an unseen and unknown listener to 
every private conversation which they have in 
their homes. That is too much for a proud and 
free people to tolerate without taking a long 
step down the totalitarian road. The home is 
the one place to which we can retreat, relax 
and express ourselves as human _ beings 


without fear that an official record is being 
made of what we say by unknown govern- 
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ment agents at their unfettered discretion.” 

Once a determination is made that 
there was an “interception” in the 
constitutional sense, one must then 
_ determine whether said interception 
was “unreasonable.”*! Only “unrea- 
sonable” interceptions are forbidden 
by the constitution.*® Traditional 
search and seizure law is used: 
warrantless interceptions are per se 
unreasonable absent exigent circum- 
stances.** 

Judge Hubbart’s Sarmiento 
decision touched out a flurry of 
disagreeing and limiting district 
court opinions, especially from his 
own Third District.4 Only five 
months after Sarmiento, the Third 
District, in Franco v. State,* relying 
on Tollett, and the statutory 
exception, approved of warrantless 
consensual electronic surveillance 
regardless of the presence or absence 
of exigencies.** Thereafter, every 
district court opinion in this area 
limited Sarmiento to its facts 
(monitor testimony of an 
interception in the home) and 
followed Franco.” 

During this period, Judge Hubbart 
became a strong dissenting voice 
fleshing out the Article I, Section 12, 
analysis.** In his dissenting opinions 
in Franco and Shaktman, Judge 
Hubbart wrote that neither a home 
setting nor monitor testimony are 
talismanic facts triggering the 
warrant requirement of Article I, 
Section 12, in consensual electronic 
surveillance situations.*® 


Kirk W. Munroe practices law in Coral Gables. 
He received his J.D. degree from Boston Uni- 
versity School of Law in 1973. From 1973 to 
1978 he was an assistant state attorney with the 
Dade County State Attorney’s Of fice where he 
served as chief of its organized crime unit. 

He writes this column on behalf of the 
Criminal Law Section, Meredith J. Cohen, 
chairman; James McGuirk, editor. 


I take [the majority opinion] to mean that a 
state agent may conduct . . . electronic eaves- 
dropping at his unfettered discretion without 
benefit of a valid intercept warrant, without 
any exigent circumstances whatever, and 
without a shred of probable cause. With all 
due respect, I must protest such a sweeping 
grant of arbitrary authority to the state as it 
amounts, in effect, to an electronic writ of 
assistance and an unjustified invasion of 
personal privacy specifically prohibited by 
Article I, Section 12 of the Florida Constitu- 
tion.*° 


... [sincerely regret the court’s decision herein 
and can only hope that someday it will be 
reversed. Until then, we live in a country 
which is less free than our founding fathers 
envisioned.*! 


Sarmiento and beyond 


On January 15, 1981, the Florida 
Supreme Court filed its landmark 
opinion’ in State v. Sarmiento.* 
Adopting Judge Hubbart’s reasoning 
and quoting his language, the high 
court approved his decision and 
declared the statutory authority for 
such interceptions‘? in the home 
unconstitutional.‘ 

Subsequent district court opinions, 
however, continued the same 
distinctions and limitations favored 
after the Third District’s decision in 
the same case: Sarmiento involved 
testimony of persons not a party to 
the conversation (not tape record- 
ings) and the interception was made 
in the home of the defendant.* 

The first “limitation” was quickly 
struck down in Hoberman v. State.*® 
Citing Sarmiento, the high court 
summarily suppressed tape record- 
ings of conversations intercepted in 
the home without a warrant.‘’ 

The second remains an open 
question pending the resolution of 
Morningstar v. State,** now before 
the Florida Supreme Court on the 
following certified question: 

Does Article I, Section 12 of the Florida 
Constitution prohibit reliance upon Section 
934.03(2)(c), Florida Statutes (1979) as to the 
interception of a private communication 


emanating from a location other than the 
defendant’s “home”?*9 


It is suggested by this writer that 
the wording of the Morningstar issue 
begs the question. Article I, Section 
12, prohibits only the “unreasonable 
interception of private communica- 
tions.”>° It does not ban the inter- 
ception of all communications, only 
those deemed “private.”5! Conse- 
quently, once the court concludes the 
intercepted communication was 
private, as indicated in the certified 
question, the only remaining 
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question is whether the interception 
was “unreasonable,” an issue fully 
resolved by Sarmiento. 

The real thorn lies in the determi- 
nation of what constitutes a “private” 
communication and the Morningstar 
certified question might be more 
appropriately stated: Can an Article 
I, Section 12, private communication 
emanate from a location other than 
the defendant’s home? 

The Morningstar majority, citing 
Payton® for support, concluded that 
the Florida Supreme Court intended 
to single out the home for special 
treatment.*4 In other words, only 
communications in the home are 
“private” in the constitutional sense. 

Initially this proposition is difficult 
to grasp since the language of the 
constitutional provision in question 
does not provide such a restriction.* 
Nowhere in the language is there a 
hint that “home” is synonymous with 
“private.”>> Indeed, that “private” 
means “home.” 

Such a restrictive interpretation 
becomes even more troubling when 
one considers that Article I, Section 
12, is not limited to consensual inter- 
ceptions but also applies to 
nonconsensual interceptions, such as 
traditional wiretapping.*” Under the 
Morningstar interpretation, the state 
constitution does not cover the 
telephone booth in Katz** or the 
office in Berger.® The end result 
would be less protection than the 
fourth amendment, clearly an 
unintended result.® 


Moreover, the reliance on Payton 
appears misplaced. As related to our 
issue, Payton stands for the unre- 
markable position that nowhere is 
privacy more clearly defined than in 
the home.*! Judge Hubbart, in 
Sarmiento, relied on this very propo- 
sition.®® To stretch the Payton deci- 
sion to restrict state and federal 
search and seizure law to the home is 
not in keeping with modern author- 
ity.®3 

It is respectfully suggested that the 
determination is not whether the 
communication emanated from the 
home, but whether there was a 
reasonable expectation of privacy in 
the communication intercepted.* 
This is consistent with the Katz 
analysis specifically adopted by the 
Supreme Court in Sarmiento.® While 
it may be unquestioned that a 
person’s highest expectation of 
privacy in communication is in his 
own home, to limit this constitutional 


provision to the home, or indeed to 
interpret the constitution to protect 
all communication in the home as 
private, is contrary to a coherent 
analytical framework. It is difficult 
to categorize a televised debate in the 
home of a participant as “private,” 
yet, a whispered conversation 
between two people carefully avoid- 
ing the uninvited ear on a public 
street corner is probably “private.” In 
a Katz analysis, geographical 
location is only one factor.® 

The practitioner must also note 
that the mere admission of consen- 
sual intercept evidence secured in 
violation of Article I, Section 12, does 
not automatically mandate a 
reversal. Since testimony of the state 
agent participants about the contents 
of a conversation is admissible,®™ the 
“harmless error” doctrine has been 
used to uphold convictions obtained 
after the admission of _ illegal 
consensual electronic surveillance 
evidence.® 


Conclusion 


As is often the case, a major deci- 
sion leaves more questions than 
answers. Does Sarmiento apply to 
telephone conversations?®® Does a 
home maintain its character for 


purposes of the state constitution if it 
is used to conduct illegal business?”° 
Does a Sarmiento violation provide 
grounds for post-conviction relief?7! 
Must a consensual intercept warrant 
comply with the requirements of 
Chapter 934?72 


Aside from these somewhat 
technical issues, it is perhaps appro- 
priate in closing to reflect on the 
classic conflict underlying these 
cases: individual privacy vs. law 
enforcement. With galloping tech- 
nology providing law enforcement 
increasingly sophisticated means to 
intrude on individual privacy, the 
unrestrained use of these means must 
be examined in terms of their truly 
fundamental impact on the citizenry. 

With some awe, it is time to recall 

the prescient words of Mr. Justice 
Brandeis, penned over a half century 
ago: 
[I]n the application of a constitution, our 
contemplation cannot be only of what has 
been but of what may be. The progress of 
science in furnishing the Government with 
means of espionage is not likely to stop with 
wire-tapping. 


eee 
[I]t is . . . immaterial that the intrusion was in 


aid of law enforcement. Experience should 
teach us to be most on our guard to protect 


liberty when the Government’s purposes are 
beneficient. Men born to freedom are natu- 
rally alert to repel invasion of their liberty by 
evil-minded rulers. The greatest danger of 
liberty lurks in insidious encroachment by men 
of zeal, well-meaning but without under- 
standing.” 0 


1371 So.2d 1047 (Fla. 3d D.C.A. 1979), 
aff'd, 397 So.2d 643 (Fla. 1981). 

2The phrase “consensual electronic sur- 
veillance,” as used in this article, means the 
interception by agents of law enforcement of a 
communication by means of an electrical, 
mechanical or other device after consent to 
said interception was given by at least one 
party, but not all parties, to the communica- 
tion. Typically this is accomplished by the use 
of undercover police agents or civilian in- 
formants consenting to the interception of 
their conversation either over a telephone 
(usually by a simple tape recording device 
attached to the receiver) or person to person 
(usually by a “body bug” or miniature 
electronic transmitter attached to the 
consenting party’s body). 

3Cooper v. California, 386 U.S. 58, 62, 87 
S.Ct. 788, 17 L.Ed.2d 730 (1967); State v. 
Sarmiento, 397 So.2d 643, 645 (Fla. 1981). 

‘Compare Const., art. I, §12 (1968) 
with Fia. Const., art. I, §12 (1885). See also 
D’Alemberte, Commentary, 25A Fa. Stat. 
ANN. 269 (i970). 

5Fia. Consr., art. I, §12 (1968). 

®United States v. Caceres, 440 U.S. 741, 
744, 99 S.Ct. 1465, 59 L.Ed.2d 733 (1979); 
United States v. White, 401 U.S. 745, 751, 91 
S.Ct. 1122, 28 L.Ed.2d 453 (1971). 

718 U.S.C. §§2510-2520. 

818 U.S.C. §2511(2)(c) and (d). 

9See State v. Tsavaris, 394 So.2d 418, 422 
(Fla. 1981). 

Fa. Stat., §934.03(2)(c) (Supp. 1980). 

1272 So.2d 490 (Fla. 1973). 

127d. at 494; Zuppardi v. State, 367 So.2d 


601, 605 (Fla. 1978); State v. Shaktman, 389 
So.2d 1045, 1046 (Fla. 3d D.C.A. 1980); State v. 
Leonard, 376 So.2d 427 (Fla. 3d D.C.A. 1979). 

'3Compare cases cited supra note 12 with 
Chiarenza v. State, 406 So.2d 66 (Fla. 4th 
D.C.A. 1981); State v. Scott, 385 So.2d 1044, 
1046 (Fla. lst D.C.A. 1980). See also State v. 
Skaktman, supra, at 1049 & n. 4 (Hubbart, J., 
dissenting); Franco v. State, 376 So.2d 1168, 
1172 (Fla. 3d D.C.A. 1979) (Hubbart, J., 
dissenting), cert. denied, 386 So.2d 636 (Fla. 
1980). 

'4Chiarenza v. State, supra; State v. Scott, 
supra. 


'5State v. Tsavaris, supra, at 421. 

16State v. Sarmiento, 397 So.2d 643 (Fla. 
1981). 

17“Since neither the majority opinion nor the 
dissent [in Sarmiento] specifically address the 
Tollett case, although it is indirectly cited in 
the dissent, we are left to speculate whether 
the court felt that it was clearly distinguishable 
or, on the other hand, that it was by necessary 
implication, overruled.” Morningstar v. State, 
405 So.2d 778 (Fla. 4th D.C.A. opinion filed 
Nov. 12, 1981) [1981 FLW 2419, 2402], appeal 
docketed, Fla. Sup. Ct. Case No. 61,488. 

18334 So.2d 167 (Fla. 3d D.C.A. 1976), cert. 
denied, 344 So.2d 327 (Fla. 1976), modified, 
Franco v. State, supra, at 1170. The Third 
District, citing Tollett without discussion, held 
a warrantless consensual interception unlaw- 
ful because the police had ample time to 
secure a warrant. The absence of analysis, 
however, severely limits its precedential or 
persuasive value regarding our state constitu- 
tional issue. 

19 See State v. Napoli 373 So.2d 933 (Fla. 4th 
D.C.A. 1979); Campbell v. State, 365 So.2d 751 
(Fla. lst D.C.A. 1979), cert. denied, 374 So.2d 
98 (Fla. 1979); Aalderink v. State, 353 So.2d 
172 (Fla. 2d D.C.A. 1978), rev'd, 373 So.2d 670 
(Fla. 1979); Crespo v. State, 350 So.2d 507 (Fla. 
3d D.C.A. 1977), cert. denied, 358 So.2d 129 
(1978); Alea v. State, 265 So.2d 96 (Fla. 3d 
D.C.A. 1972). 
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20371 So.2d 1047 (Fla. 3d D.C.A. 1979), 
aff'd, 397 So.2d 643 (Fla. 1981). 

217d. at 1049-1050. 

227d. at 1049. 

31d. 

247d. at 1050. 

31d. 

26Katz v. United States, 389 U.S. 347, 88 
S.Ct. 507, 19 L.Ed.2d 576 (1967). 

27 Sarmiento v. State, supra, at 1050. 

Id. 

291d. 

37d. at 1051. 

317d. at 1051-1052. 

327d. 

31d. 

3#Franco v. State, supra; State v. Scott, 
supra; Shayne v. State, 384 So.2d 711 (Fla. 3d 
D.C.A. 1980); Trinidad v. State, 388 So.2d 1063 
(Fla. 3d D.C.A. 1980); State v. Steinbrecker, 
389 So.2d 1043 (Fla. 3d D.C.A. 1980); State v. 
Shaktman, supra; Jacobs v. State, 389 So.2d 
1054 (Fla. 3d D.C.A. 1980); Bailey v. State, 393 
So.2d 24 (Fla. 3d D.C.A. 1981). 

35 Supra note 13. 

361d. 

37 See cases cited supra note 34. 

3%Franco v. State, supra, at 1170-1172 
(Hubbart, J., dissenting); State v. 
(Hubbart, J., dissenting); State v. Steinbrecker, 
supra, at 1045 (Hubbart C. J., dissenting); 
State v. Shaktman, supra, at 1047-1054 
(Hubbart, C. J., dissenting); Jacobs v. State, 
supra, at 1056-1057 (Hubbart, C. J., 
dissenting); Bailey v. State, supra, at 24-25 
(Hubbart, C. J., dissenting). 

39Franco v. State, supra, at 1170-1172; State 
v. Shaktman, supra, at 1047-1054. 

State v. Shaktman, supra, at 1047. 

417d. at 1054. 

42 Supra at note 3. 


43§934.03(2)(c), Fla. Stat. (1977). 

44State v. Sarmiento, supra, at 645. 

45 See,e.g., Pittman v. State, 401 So.2d 934 
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sid. 

571d. See Inre Grand Jury Investigation, 287 
So.2d 43, 47 (Fla. 1973). 

58Katz v. United States, supra. 

59Rerger v. New York, 388 U.S. 41, 87 S.Ct. 
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6°State v. Sarmiento, 397 So.2d at 645. 

61Payton v. New York, 100 S.Ct. at 
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Reverses the Common Law Warrantless 
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REAL PROPERTY, PROBATE TRUST LAW 


Due-on-sale clause: 
forcing the issue 
By N. James Turner 


The “due-on-sale clause” is a pro- 
vision contained in a mortgage which 
gives the mortgagee the right or 
option to accelerate a mortgage 
when the property encumbered by 
that mortgage is conveyed or other- 
wise transferred. Rising interest 
rates, tight credit, and a sluggish real 
estate market have added tremen- 


- dous significance to this clause from 


the standpoint of sellers and buyers 
of real estate as well as mortgage 
lenders. 

During the first six months of 1981, 
22 percent of used home sales nation- 
wide involved assumptions of 
existing mortgages.'! Being able to 
offer an assumable mortgage with an 
interest rate below market to a 
prospective purchaser of real estate 
is an attractive selling feature. 
However, the due-on-sale clause 
may stand as an impediment to 
assumption and/or may result in an 
acceleration of the debt secured by 
the assumed mortgage. Unless the 
entire accelerated debt is paid, the 
lender minimally would then have 
the right to bring a foreclosure action 
naming the buyer and seller of the 
subject property as defendants. 

The purpose of this article is to 
suggest a method of determining the 
enforceability of the due-on-sale 
clause in individual instances prior to 
closing the sale of the property. 

The most celebrated recent 
decision in Florida dealing with the 
due-on-sale clause involved a mort- 
gage that was executed by Stephen 
H. Lockwood in favor of the First 
Federal Savings and Loan Associa- 


tion of Englewood? which contained 
the following acceleration provision: 


No conveyance of said property, or any 
part thereof, shall be made by mortgagor 
without the written consent of mortgagee. 
Should the property covered by this mortgage 
be conveyed by the mortgagor, its successors 
or assigns, to any third person without the 
written consent of the mortgagee, then at the 
option of the mortgagee, the whole sum of 
principal and interest payable under the note 
or notes secured hereby shal] become 


’ immediately due and payable. 
Some five years after Lockwood 


executed this mortgage he desired to 
sell the encumbered property to 
Robert F. Murphy. Pursuant to the 
due-on-sale provision, Lockwood 
and Murphy attempted to obtain 
First Federal’s consent to the transfer 
and assumption by Murphy of the 
existing mortgage. First Federal 
responded by stating that Murphy 
could assume the existing mortgage 
if he agreed to pay a higher interest 
rate. Lockwood and Murphy went 
through with the sale of the 
mortgaged property and_ First 
Federal accelerated the debt in 
accordance with the due-on-sale 
clause. Thereafter, First Federal 
instituted a foreclosure action 
naming Lockwood and Murphy as 
defendants. The trial court denied 
relief to First Federal and the savings 
and loan association appealed. 

The legal question before the 
appellate court was whether a 
mortgagee has the right to foreclose a 
mortgage for a violation of a due-on- 
sale provision in the absence of any 
proof the security would be impaired 
by the sale and/or assumption. In 
answering this question in the nega- 
tive, the Florida Second District 
Court of Appeal stated as follows: 

We have noted divergent lines of cases 
throughout the United States dealing with the 
issue of due-on-sale clause enforcement. The 
common thread running through the various 
theoretical approaches is that such clauses are 
considered restraints on the alienation of real 
property and are enforceable as reasonable 
restraints only if their enforcement is not 
equitable and unjust under the circumstances. 
In other words, if the lender can demonstrate 
that his legitimate interests are threatened and 
the foreclosure is equitable under the circum- 
stances, then the court may enforce the accel- 
eration of the debt and subsequent foreclosure. 

Lockwood’s holding that 
impairment of security is an essential 
element of a lender’s right to fore- 


close a mortgage based upon an 
acceleration provision is consistent 
with prior Florida decisional law on 
this issue.? While there have recently 
been several United States district 
courts in Florida that have held that 
federal law as set forth in the Federal 
Home Loan Bank Board due-on-sale 
regulations pre-empts state law in 
respect to acceleration under a due- 
on-sale clause, the Lockwood deci- 
sion sets forth the prevailing Florida 
law applicable to all mortgages other 
than those obtained through 
federally chartered savings and loan 
associations.‘ 


Dilemma of present law 


The present status of the law on 
due-on-sale clauses creates a serious 
dilemma for sellers of property 
encumbered by a mortgage having a 
relatively low interest rate and con- 
taining a due-on-sale clause. Can the 
seller advise a prospective purchaser 
of his property that the mortgage is 
assumable based upon the 
Lockwood decision? Must the 
parties go through with the sale and 
hope to prevail against enforcement 
of the due-on-sale clause in a mort- 
gage foreclosure action? 


Florida law provides an answer to 
these questions as well as an alterna- 
tive to the procedure followed by 
Lockwood and Murphy which was 
to go through with their real estate 
transaction and await a foreclosure 
action to be filed by the lender seek- 
ing to enforce the due-on-sale clause. 
That alternative is found in the 
Declaratory Judgments Act (the 
“Act”).5 The Act provides, in perti- 
nent part, that an interested person 
who is in doubt as to his rights under a 
written instrument may have any 
question of construction thereunder 
determined under a declaration of 
rights. This remedy is available even 
though there has been no breach of 
the contract for which the declaration 
of rights is being sought.’ 

The bringing of an action for 
declaratory relief to challenge the 
validity of a due-on-sale clause has 
several advantages. The mortgagor, 
by taking the initiative, could retain 
control over the timing of the filing of 
the action. Instead of waiting for the 
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mortgagee to bring suit for fore- 
closure, the mortgagor can expedite 
the determination of the validity of 
the due-on-sale clause by striking 
first. Additionally, by being a plain- 
tiff in an action for declaratory relief 
(as opposed to a defendant in a mort- 
gage foreclosure action) the mort- 
gagor would be able to hasten a final 
determination by the court of the 
due-on-sale question by promptly 
moving for summary judgment or, 
within 20 days after the cause is at 
issue, filing a notice for final hearing.’ 

The Act enables the trial judge to 
order a speedy hearing and advance 
the matter on the court’s calendar.® 
The mortgagor, as a plaintiff, would 
also be able to frame the issues that 
will be considered by the circuit 
court in making its ruling. Thus, the 
issue of “impairment of the security” 
could be clearly set forth in the 
pleadings, enabling the court to focus 
on the paramount legal question 
presented by the mortgagor’s 
complaint. Being able to frame the 
legal issues before the court would 
also serve to eliminate some usual 
expenses of litigation since no depo- 
sitions or other discovery would 
normally be required. 


If properly drafted, the facts 
alleged in the mortgagor’s complaint 
would rarely be disputed by the 
mortgagee, leaving only the legal 
issue as enunciated by Lockwood 
and any legal defenses raised by the 
mortgagee to be considered by the 
court. Moreover, the mortgagor’s 
attorney would be able to prepare 
most of the necessary pleadings 
including a motion for summary 
judgment and _ supporting legal 
memoranda prior to the filing of the 
declaratory action. The mortgagee’s 
attorney might not be as adequately 
prepared to handle the mortgagor's 
complaint for declaratory relief. The 
assault on the due-on-sale clause and 
the mortgagor’s litigation strategy 
could be carefully planned prior to 
any direct legal confrontation with 
the mortgagee. 


Declaratory judgments have long 
been a vehicle for determining the 
validity of and construing provisions 
of mortgages in Florida.!® A recent 
decision in which the Act was used in 


order to determine the validity of a 
due-on-sale clause prior to fore- 
closure involved a situation where 
IPA Realty, Inc., (mortgagor) gave a 
mortage to Woodcrest (mortgagee) 
which provided for an assignment of 
all rents and profits from the en- 
cumbered property as security for 
the indebtedness.'!! The mortgage 
contained the following acceleration 
clause: 


In the event the mortgagor should assign the 
rents, issues, and profits, or any part thereof to 
any person other than the mortgagee, without 
first obtaining the consent of the mortgagee, 
then the entire principal sum secured hereby 
shall, at the option of the mortgagee become 
immediately due and payable. 

IPA sold the mortgaged property 
and did not reserve the right to 
receive rents and profits. Thereafter, 
IPA filed suit against Woodcrest for 
declaratory relief asking the court to 
declare whether Woodcrest was 
entitled to accelerate maturity of the 
debt as a result of the sale of the 
property. Woodcrest contended that 
the sale violated the terms of the 
mortgage and gave it the right to 
accelerate the debt. The Florida First 
District Court of Appeal held that the 
trial judge was correct in holding that 
in fact there was no assignment of 
rents and profits by IPA Realty’s sale 
of the mortgaged property. The 
court of appeal went on the say that 
even if paragraph 11(b) of the mort- 
gage were construed to be a due-on- 
sale clause, there was no allegation or 
proof that Woodcrest’s security had 
been impaired, citing First Federal 
Savings and Loan Association of 
Englewood v. Lockwood. 

The Woodcrest decision is an 
excellent illustration of how a mort- 
gagor can force the due-on-sale 
clause issue without waiting for an 
imminent foreclosure action. Prior to 
filing for declaratory relief, the mort- 
gagor should attempt to obtain the 
mortgagee’s consent to the transfer 
without an increase in the interest 
rate. In the likely event that such 
consent is refused, the mortgagor 
should inquire of the mortgagee in 
writing whether it intends to accel- 
erate the debt upon the sale or 
transfer of the encumbered property 
“even though such sale will not result 
in an impairment of the security.” 


When the mortgagee responds to 
such inquiry in the affirmative or fails 
to respond, the matter then would be 
ripe for declaratory relief. Inasmuch 
as there would rarely be any disputed 
issues of facts surrounding the trans- 
action, the matter would be disposed 
of by way of summary judgment 
within a relatively short period of 
time after the filing of the initial 
declaratory action.!2 By following 
this procedure, the mortgagor should 
be able to determine the enforce- 
ability of the due-on-sale clause and 
the “assumability” of his mortgage 
prior to the closing of the sale of the 
encumbered property. 0 


'Chicago Title Insurance Company, 
Guarantor, November/December (1981), p. 
12. 

2First Federal S. & L. Ass'n. v. Lockwood, 
385 So.2d 156 (Fla. 2nd D.C.A. 1980). 

3Delgado v. Strong, 360 So.2d 73 (Fla. 
1978); St. Martin v. McGee, 82 So.2d 736 (Fla. 
1955); Clark v. Lachenmeier, 237 So.2d 583 
(Fla. 2nd D.C.A. 1970); Home Fed. Sav. & 
Loan Ass'n. of Palm Beach v. English, 249 
So.2d 707 (Fla. 4th D.C.A. 1971). 

4The following decisions hold that federal 
law as set forth in the Florida Home Loan Bank 
Board regulations pre-empts state law on the 
question of the enforceability of a due-on-sale 
clause and thereby eliminates the necessity of 
an impairment of security: Price v. Florida 
Fed. Sav. & Loan Ass’n., Case No. 79-974 
(M.D. Fla. Sept. 1, 1981); First Federal Sav. & 
Loan Ass’n. of Gasden County v. Peterson, 516 
F. Supp. 732 (N.D. Fla. 1981); Mutual Federal 
Sav. & Loan Ass'n. of Pensacola v. Angelo, 516 
F. Supp. 732 (N.D. Fla. 1981); Mutual Federal 
Sav. & Loan Ass'n. of Pensacola v. Pensacola 
Tractor and Equipment Co., 516 F. Supp. 732 
(N.D. Fla. 1981). 

5Fxa. Stat. §§86.011-.111 (1981). 

Stat. §86.021 (1981). 

7Fxa. Stat. §86.031 (1981). 

R. Civ. P. 1.440. 

9Fxa. Stat. §86.111 (1981). 

10See Hubbard v. Tebbetts, 76 So.2d 280 
(Fla. 1954); Lungu v. Walters, 198 So.2d 99 
(Fla. 3rd D.C.A. 1967). 

''Woodcrest Apartments, Ltd. v. IPA 
Realty, Etc., 397 So.2d 364 (Fla. Ist D.C.A. 
1981). 

R. Civ. P. 1.510. 
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LAW OFFICE ECONOMICS 


Worms in the 
communication apple or 
telephone horrors 

By Julian S. Clarke, Jr. 


Law firms all over the United 
States are buying and installing their 
own telephone systems or are enlarg- 
ing rented systems made available by 
telephone companies. This trend is 
spurred by the growth in the law 
firms themselves, rising costs in tele- 
communications and the advent of 
new technology. 

Good planning and a great deal of 
knowledge about available options 
are essential if one is to end up witha 
serviceable, reasonably priced, cost 
efficient system. There are many po- 
tential problems; some are illustrated 
in the collection of horror stories 
which follows. Each is followed by a 
caveat which should be considered 
in telecommunications planning. 


Here today—gone tomorrow 


Many law firms have on the staff 
an attorney who knows just enough 
about bits and bytes to impress his 
partners. A western law firm had 
such an individual who was also an 
experienced negotiator and was the 
principal most involved in equip- 
ment selection. The firm’s acquisition 
of a processor-controlled electronic 
PABX system, installed at a bargain 
price from a local distributor, took on 
a somewhat jaded complexion when 
six months later, the manufacturer 
discontinued the product line. The 
predictable results were deteriora- 
tion in service and increasing inavail- 
ability of replacement parts and 
components necessary for expansion. 

The interconnect industry, a new 
industry, has been known occasional- 


ly to take on some of the less desirable 
characteristics of the used car indus- 
try. One should be deliberate and 
knowledgeable when obtaining a 
system from any source. It may be 
next year’s Edsel. 


interconnecting 


The managing partner of a 
medium-sized law firm walked into 
the lobby of his office on Monday 
morning at 9:20 and greeted the re- 
ceptionist, “How is our new tele- 
phone system performing?” “Well 
sir, the system seems to be working 
very well, but the telephone com- 
pany has not hooked up the lines. We 
cannot receive incoming calls!” Be- 
cause the change to a new system, a 
purchased one, had been planned for 


One cannot expect 
impartial advice from a 
systems vendor 


over three months, the problem with 
local telephone company line in- 
stallation should have been avoided. 

Although procedures for coor- 
dinating telephone company line 
hook-ups with privately acquired 
telephone systems are much more ef- 
fectively coordinated than they were 
two or three years ago, these prob- 
lems still occur and must be antici- 
pated. No assumptions should be 
made, and attention to follow-up de- 
tail should be a definite part of 
system planning. 


A stone in the shoe 


A major Washington, D.C., area 
firm had obtained a new, fully elec- 
tronic PABX from a major manufac- 
turer’s local sales office. A series of 
malfunctions began that continued to 
annoy everyone involved for a 
period of years. The service people 
were baffled. The manufacturer was 
baffled and agreed to change the 
basic switching system twice. The 
problems persisted and the situation 
evolved into acrimony and legal 
action. Large amounts of time were 


used on the part of all concerned, not 
to mention continued poor telephone 
service, with calls being dropped and 
total system failures being routine. 

An independent review showed 
that the basic switching system had 
originally been installed in a utility 
area in the core of the building adja- 
cent to the elevator bank, a conduit 
for summer heat and humidity. With 
the eventual installation of air con- 
ditioning, the equipment room 
problems created by heat and 
humidity during summer weekends 
were eliminated, but problems per- 
sisted. Closer examination finally un- 
covered the culprit in the situation— 
an area almost directly above the 
telephone switching system, which 
housed the X-ray equipment of a 
dental surgeon. When in operation, 
the equipment had a negative effect 
on the telephone switching system. 

Attention to environmental detail 
will pay large dividends. 


Growing—and saving 


The receptionist in a 40-lawyer 
firm also served as the console opera- 
tor for the outdated Bell System- 
provided PABX. Additional duties 
for the operator included all message 
taking for the firm occupying two 
floors in a downtown location. She 
could hardly keep up with the load in 
an expanding firm. 

Because of firm growth over the 
previous three years, discussions 
were underway with the Bell System 
to provide a second console, thereby 
allowing two operators to handle the 
calling traffic and related receptionist 
duties. A consultant was brought in to 
review the situation. 

The decision to upgrade the tele- 
phone system was a byproduct of the 
firm’s general expansion. It made 
practical the use of newer technology 
and thereby the elimination of the’ 
need for adding more personnel in 
the form of a receptionist/telephone 
system operator. The consultant 


Julian S. Clarke, Jr., is a telecommunications 
and technical consultant with Altman & Weil, 
Inc., Management Consultants, Ardmore, Pa. 
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changed procedures and allowed the 
system software to “call forward” in- 
coming calls to newly instituted 
receptionist/message centers on 
each floor. Message taking proce- 
dures were eliminated from the 
receptionist’s job description. In ad- 
dition, the procedural change 
eliminated many calls to the console 
operator/receptionist and improved 
the speed of getting messages to 
attorneys. 

Procedural changes made possible 
by new technology eliminated the 
need for another employee. 


Planning change 


A large eastern law firm received a 
$40,000 installation invoice from 
the Bell System after the installation 
of a new PABX. Due to a substantial 
amount of order activity, including 
many last minute changes during the 
30-day period preceding and 
following system installation, and 
general lack of law firm documenta- 
tion on the changes, the resultant 
billing was not only inaccurate, but 
was difficult to understand. The firm 
paid it. Later review indicated that 
with proper documentation and 
planning, more than half the expense 
could have been avoided. 

Planning for telecommunications 
installations should be completed 
well in advance of system installation. 


Moving the ballgame 


Another eastern law firm is pre- 
sently using two PABX consoles 
associated with a new _ processor- 
controlled telephone system. It em- 
ploys two full-time console operators. 
The consoles are located in a private 
area and the operators have no other 
duties. Fairly frequent complaints 
from clients about incoming calls 
going unanswered constitutes the 
justification for the employment of 
two full-time operators. 

Ever present and always active 
crossword puzzle books attest to the 
relative underutilization of the two 
operators during major portions of 
the typical business day. If the 
proper system were installed, only 
one full-time operator would be 
needed. Had the firm requested ad- 
ditional information of the system 
supplier, it would have found that the 


incoming calling traffic problems 
could be eliminated by the installa- 
tion of a “special assembly” apparatus 
that would virtually double the 
incoming call transfer capability of 
the system. 

When ordering a new telephone 
system, or refining certain charac- 
teristics of existing systems, specific 
questions should be posed to the 
vendor related to various aspects of 
telephone calling traffic. 


Back to the buttons 


A mid-sized law firm in the South- 
west had telephone station equipment 
that is typical in law firms. That is, 
the system consisted of multi-button 
sets with lighted lines for both attor- 
neys and secretarial stations with 
manual intercoms and related signal 
buttons and buzzers connecting the 
two telephones. When considering a 
change to the new processor- 
controlled Bell System PABX, the 
telephone company marketing 


representative convinced the firm’s 
managing partners that single line, 
plain telephone sets, utilizing various 
processor-controlled features, would 
effectively replace the existing multi- 
button telephone sets. 

The change was so drastic, proce- 
durally, that the complaints continued 
for months. The end result was 
another change back to the multi- 
button telephones, with the additional 
monthly costs of approximately 
$600, representing a 33 percent in- 
crease in the monthly telephone 
system equipment cost. The long 
range costs used in the preceding 
equipment analysis were therefore 
totally invalid. 

Such unnecessary problems can be 
avoided by a complete understand- 
ing of what a telephone system will 
do and will not do, as well as the 
ramifications of the various cost 
factors involved. Also, one cannot ex- 
pect impartial advice from a systems 
vendor. O 
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PINE CREST 


A Boarding and 
Day School 


Fort Lauderdale 


e Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


e The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


e For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
programs. 
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LAWYERS SERVICES PAGES 


LAW OFFICE MANAGEMENT 


PROFESSIONAL LIABILITY CLAIMS PREVENTION 
DOCKET CONTROL — CLIENT RELATIONS — FILING SYSTEMS 
FEES AND ACCOUNTING — PERSONNEL AND COMPENSATION 

OFFICE EQUIPMENT, AUTOMATION, LIBRARIES AND DESIGN 


DUKE NORDLINGER STERN, J.D., Ph.D. 
1336 - 54th Avenue N.E., St. Petersburg, FL 33703 (813) 527-1212 


AMORTIZATION 


SCHEDULES 
$3.00 Prepaid - 10 for $20.00 


DAYTONA DATA 


P.O. 


Box 2119 


Daytona Beach, FL 32015 


AMOUNT OF 
LOAN 


RATE TERM 


PAYMENT 


MONTH OF 
1st PYMT 


PAYMENTS 
PER YEAR 


ADD'L 
SETS 


$ % 


$ 


$1.50 ea 


AUTHORS WANTED 
BY N.Y. PUBLISHER 


A well-known New York subsidy book 
publisher is searching for manuscripts 
worthy of publication. Fiction, non-fic- 
tion, poetry, juveniles, travel, scientific, 
specialized and even controversial sub- 
jects will be considered. If you have a 
book-length manuscript ready for publi- 
cation (or are still working on it), and 
would like more information and a free 
booklet, please write: 


VANTAGE PRESS, DEPT. DA-60 
516 W. 34th St., New York, N.Y. 10001 


TRADEMARK 

& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design 
plus goods or services. FEES: TRADEMARK 
OFFICE Files—Wordmark—$45. 2 or more— 
$40 each. COMMON LAW-—$20 additional. 
DESIGNS—$50 per class. COPIES extra. 
COPYRIGHT—Supply title/author/regs— 
FEE:: $75. 2 or more—$70 each. 
GOV'T. LIAISON—AII agencies—SEC 
(10K’s). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 
APPROVED—Our services meet standards 
set for us by a D.C. Court of Appeals Com- 


mittee. 
Over 30 years successful exp 
the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bldg., 1011 Arl. Blvd., 
P.O. Box 9656, Arlington, VA 22209 
Phone (703) 524-8200 


ted with 


ePersonal Injury eMedical Malpractice 
eWorker's Comp 


Indepth Analysis of ‘Medicals’ 
by 
REGISTERED NURSES 


© identify areas of negligence 
© Summarize “Medicals” 

© Evaluate proximate cause 
Assist in case preparation 


© Research & Analyze Medical Standards 
& Literature 
e Suggest areas of di ery 


Witnesses 
© Suggest appropriate Medical Expert 


Health Care Consultants, inc. 
Box 18223 ¢ Pensacola, FL 32523 ¢ 904/476-9548 
4350 N.W. 34th St. @ Ft. Lauderdale, FL 33319 e 305/739-8911 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
228 PARK AVENUE, SUITE F WINTER PARK, FL 32789 (305) 896-4020 


FORENSIC PSYCHIATRY, INC. 
Expert testimony and case preparation; assistance. 
CRIMINAL: Insanity defense and incompetency to stand trial 
CIVIL: Psychiatric damage of personal injury and wrongful death; 
custody evaluation, psychiatric malpractice. 
Robert H. Wray, M.D., J.D., director 


2427 Winthrop Road 


Tallahassee, Florida 32312 


904-222-1540 


NEWEST 
SERVICE 


Expressly designed for 
Members of the Florida Bar 


time (2 important arn 


TOTAL 
INCORPORATING 
PACKAGE 


PLUS 
COSTS 


Upon receipt of your order we will prepare the Articles of Incorporation, hand file 
with the Secretary of State, receive and return to you the certified copy com- 
plete with charter number and date stamp plus all other documents and, a cor- 
porate kit can be delivered at the same time. All in approximately 24 hours. 


TIME AND LABOR SAVED FOR A MINIMUM FEE 


CALL OR WRITE FOR COMPLETE DETAILS 


ace INDUSTRIES, INC., 121 S.E. 1st STREET, MIAMI, / (305) 358-2571 


FREE CATALOG of 
Reconditioned IBM 
Word Processors 


All with 90 days Free Service. 
Save thousands of dollars! — 


800 
521-3085 


In Michigan 
800 482-3651 


For catalog 
call toll-free or write 


WORD PROCESSING EXCHANGE 
W © P.O. Box 7361, Ann Arbor MI 48107 


CHECK YOUR 1981-82 
DIRECTORY YELLOW 
PAGES FOR ADDI- 
TIONAL PRODUCTS 
AND SERVICES. 
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CRIMINOLOGIST 


Case Evaluation - Case Preparation 
Expert Testimony 

THE MEASUREMENT AND EVALUA- 

TION OF LIGHTING IN CRIME-RELATED 

AND PERSONAL INJURY CASES 

—Qualified In Use Of The Illuminance Meter 

—Conversant With All Published Lighting 
Standards 

—Member, Illuminating Engineering Society 
of North America 

PHYSICAL SECURITY STANDARDS IN 

—Hotels And Motels 

—Apartment Buildings And Condominiums 

—Shopping Centers 

—Airports And Transportation Facilities 

—Hospitals 

—Office Buildings 

—Industrial Complexes 

—All Commercial And Public Facilities 


NEGLIGENCE INVOLVING SECURITY 
GUARDS 


INTERPRETATION OF CRIME STATIS- 
TICS IN “HIGH CRIME AREAS” 


POLICE PROCEDURES AND 
MALPRACTICE 
—Excess Use Of Force 
—Firearms Useage 
—High Speed Pursuit 
—Negligence In Hiring, Training, Retention 
—Police Conduct 
CITY AND COUNTY JAIL INCIDENTS 
—Jail Suicides 
—Handling The Mentally III 
—Inmate-On-Inmate Assaults 
—Personal Injuries 
—Searching Procedures 
Dr. William J. Bopp 
1400 S.W. 2Ist Lane, Boca Raton, FL 33432 
(305) 395-4830 


Neuropsychology 


Laboratories 
Assessment of brain damage and 
consequent vocational, intellectual 


and personality deficits. 
Highland Park West Broward Mental 
General Hospital, Health Services, 
1660 Northwest 7th Ct. 7380 N.W. 5th St., 
Miami, FL 33136 Plantation, FL 33317 
Telephone: Telephone: 
(305) 324-8111 - Ext. 245 (305) 792-5030 


best bar review course 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Address 


The course the others imitate 
Law School 


IF BANKERS ARE AMONG YOUR 
IMPORTANT CLIENTS, YOU'LL 
PROFIT BY READING FLORIDA 
BANKER, the Southeast’s fore- 
most banking association 
monthly magazine. 

You know attorneys often need 
current information on banking 
activities and regulations. 
FLORIDA BANKER brings you cur- 
rent monthly financial news in 14 
information packed issues. 

To take advantage, return this 
coupon with $15 for a one-year 
subscription to: 


— 


Fllopida Rapley 


FLORIDA BANKER 
POB 6847 
Orlando, FL 32853 


Name Title 


Company 
Address 


CHY Zip 


(Type on separate card, if you need additional room.) 
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BRC Telephone (area code ) 


Year graduated 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Blvd. Culver City, California 90230, 558-3100 


POLICE EXPERT 


To review and assist in case preparation; deposition 
and court testimony for defense and plaintiff at- 
torneys. Have assisted and testified in false arrest, 
pursuit driving, brutality, use of deadly force, decoy 
operations, jail death, riots and demonstrations, 
training, supervision, administration, search and 
seizure, raids, civil rights violations, higher education 
for police, Se. security, drug 
paraphernalia, traffic enforcement, booking pro- 
ps ay arrest procedures, hostage and barricade 
situations, stake-outs, sex, race and age discrimina- 
tion, and investigative hold procedures matters. 22 
years experience as a patrol officer, supervisor and 
chief of police (California, Missouri, Maryland and 
Boston, MA.) 


R.J. di Grazia, 
d G Associates 

9535 Duffer Way Gaithersburg, MD 20879 
301/977-0457 


Escape to Moontide 


Two Miles of Ocean Frontage, Magnificent Virgin Beach 
Bountiful Fishing, Sensuous Beauty and Diversity 


Known only to a discerning few and far from the madding 
crowd. Just far enough. My elegantly and completely 
furnished three-bedroom modern beach houses are 
ideally situated between Panama City Beach and Ft. 
Walton Beach. It's never crowded, and except for surf and 
songbirds it's absolutely quiet. If you want a completely 
furnished home away from home, gardens with flowers, 
palms, bird of paradise, camellias, gardenias, and fruit 
trees, secluded lakes, and tranquil, idyllic, romantic beach 
with a translucent sapphire blue and green ocean, 
Moontide may be your cup of sunshine. Luxurious but not 
expensive. 10% discount for two. 15% deduction from the 
nightly rate if you promise to leave the house super-clean. 
Free rent in exchange for free legal work. Ask for 
brochure and pictures. I'm in and out during the day, and 
usually here at night, so if you cali and there's no answer, 
_ ‘ty again or write 


Oooh! 


why not, why not 


James Hepperle, Rt.1, Box 1990, Santa Rosa Beach, FL 
32459 (904)267-2394 


Why not, 


anuj} aq 0} poo6 00) spunos 


PODIATRIC 
LEGAL 
SERVICE, INC. 


Specializing in malpractice 
cases of the feet for case 
analysis and testimony. 


CLARK D. MILLER, D.P.M. 
P.O. Box 707 
Millburn, New Jersey 07041 
Phone: (201) 379-4965 


FloridaS 
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LAWYERS SERVICES PAGES 


TRUST 
ACCOUNTS 


PROGRAM 


To Benefit 
The Florida Bar Foundation 
Biscayne Federal Savings 


and Loan Association is 
proud to work with The 
Florida Bar in order to offer 
this program. 

Call us today. We'll be happy 
to set up an appointment 


for 
biscayne 
federal 


savings and loan association 
1790 Biscayne Boulevard 
Miami, Florida 33132 
(305) 377-4051 
34 OFFICES IN FLORIDA 
TO SERVE YOU 


Assets exceed $1.8 billion 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


¢ Reasonably priced at $21.00 

e Your name embossed in gold on 
the front cover at no extra charge 

Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


CONSTRUCTION LITIGATION 
EXPERT TESTIMONY 
CASE EVALUATION 
CASE PREPARATION 
Florida State Certified Contractor, Un- 
limited. Bachelors, Masters Degrees in 
Building Construction. Ten years’ 
experience in all phases of construc- 
tion: Single Family Residences 

Condominiums 
Apartments 
Offices 
Planned Developments 
Churches 
Public Buildings 
Contact: Rick Pooley, M.S., P.A. 
2109 Bridgewood Drive 
Boca Raton, FL 33434 
(305) 483-8982 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 


services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N. W. 13th Street 
Plantation, FL 33322 
(205) 565-0394 
Executive Offices 
P.O. Drawer “O” 
609 Middle Neck Road 
Great Neck, N.Y. 11023 
(516) 829-8762 


A COURTEOUS STAFF READY, WILLING AND ABLE TO SERVE YOU 


‘a Rare coins 


SERVICE STATE 
in the estate 


N EXPEDIENCY you re 


ROUTE 1- BOX 80 
MORRISTON, FLA. 32668 


RUSH ORDERS CALL COLLECT 


1 (904) 732-0979 


Call Your Order In By 4:00 P. M. 
IT WILL BE PROCESSED AND SHIPPED SAME DAY 


Traffic Accident 
Reconstruction 


Complete vehicular accident 
investigation and reconstruction 


© Photographs, scale drawings, formulas available. 

® We have proven results, and references are 
available on request. 

® We offer over thirty years of actual experience, 
and expert testimony in courtroom proceedings. 

® Services are available twenty-four hours per 
day, seven days per week. 


Traffic Accident Reconstruction 
131 W. Connecticut Ave. 
Edgewater, FL 32032 
(904) 428-6614 or 427-7373 


POLICE PROCEDURES 


Renowned univ. criminologist and 
police authority—featured on “60 
Minutes,” in Newsweek, U.S. News 
and World Report, etc. Extensive 
experience in police litigation 
involving excessive force, intentional 
and negligent use of firearms, 
improper use of police vehicles, and 
standards of police conduct. Full 
credentials and references available 
on request. 

Dr. George Kirkham 
and Associates, Inc.- 
P.O. Box 10556 
Tallahassee, Florida 32302 


(904) 222-2476 


handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 

(305) 373-3001 


Suite 701, 799 Brickell Plaza 


Miami, Florida 33131 


The Source for superb quality. 
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Penthouse Window Offices For As Low As $250. 

A Fegen Suite® allows Attorneys, CPA’s and other dignified 
professionals, individually or in a group, to rent office space and enjoy 
the facilities and services of 
a large firm. 

Your low monthly 
rental rate includes skilled 
telephone operators who 
screen your calls and take 
messages, a courteous recep- 
tionist and an outstanding 
State and Federal law 
library. 

Daily messenger and 
attorney service pick-up, 
photocopy and secretarial 
services are also available. 

In a Fegen Suite® 
you'll find young profession- 
als eager to take up your 
overflow; experienced practi- 
tioners whom you may con- 

.. ee sult; a plush reception area; 
US. JUSTICE DEPARTMENT BUILDING and stately conference rooms. 
So whether you're a beginning professional trying your hand at 
self-employment, or a well-established, out-of-town firm testing a new 
market, a Fegen Suite® offers you high-rise at low cost. 


155 So. Miami Ave. 

Penthouse 
Miami, Florida 33130 
(305) 358-4558 


For information on other locations, please call: 
PAUL FEGEN, ESQ. Attorneys Office Management, Inc. 
m 9454 Wilshire Boulevard, Penthouse, Beverly Hills, California 90212 (213) 272-9454 (800) 421-0744 


@ 
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For Your Corporate and 
Uniform Code Information 


Your Tallahassee Contact 


How many times are your transac- 


tions delayed by the inability to 3 


obtain uniform commercial code and 
_corporate information on time? Quite 
often, if you are like most attorneys, 
you become bogged down in a mire 
of long distance phone calls, letters 


- and memoranda which are costly to. 
- your firm. Why not let-Corporation 


Information Services be your 
Tallahassee contact to eliminate costly 


delays such as mail, human error, the. 


lack of personal attention because of 
time schedule-and the 
bureaucratic red tape? 

At C.1.S. our only business is serving 
_the legal, banking and financial com- 
- munities, providing corporate and 

- uniform commercial code informa- 
tion, filing and retrieving documents 
_of record. Our is 


"Florida’ s Fi rst Professional Public Records Research ‘Company 


speed with which we can 


these services. We provide one-day 
service on U.C.C. — by special - 
rush request. 
For expedient treatmer t in incorpora- 
tion matters, inquire about our Pe 
INSTACORP service. INSTACORP | 

is a one-day service for the prepara- _ 
tion and filing of new articles of _ 
incorporation. With one phone call, | 
we will check the name availability, — 
prepare the articles of incorporation — 
as per attorney instruction, file the 
articles and return a certified copy to 
you the same day. Upon request, we 
will also order your corporate kit. 
INSTACORP is offered exclusively to 
members of The Florida Bar. he 
Call us today, toll free in Florida : 
1-800-342-8086, and let us give you~ 
the details of our service. 


SERVICES , INC. 
“Phone Toll-free Florida 1-800- 342-8086 


. Outside of Florida | -904-222-9171 


| 
— 
j 
| 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32301-8226 


ke away the sales talk you hear 
about legal research “systems” 
and one fact shines through like a 
gem: only West Publishing Company 
offers you a complete System of legal 
research. 


Unlike other sources who offer only 
books or only computer-assisted le- 
gal research, West offers both ... or 
either. And the impartial West Rep- 
resentative will tell you how—and 
whether—each fits into your practice. 


When it comes to your research sys- 
tem, West will tell it like itis. We will 
point out that books are necessary to 
familiarize yourself with legal issues 
... to determine causes of action ... 
to obtain an overview and gain per- 
spective ... or to get needed practice 
and procedural guidance. 


And we wili show you the many advan- 
tages of WESTLAW, our computer 
research system—and how it gives 
you some capabilities that books do 
not have. For example, you can 
search for terms not normally indexed 
—judges’ names, witness names, 
names of lawyers, names of places or 
products, medical terms and more. 


We will also tell you how and when our 
books compiement and work together 
with WESTLAW for impressive econo- 
mies in both time and money. 


Research is a vital part of your prac- 
tice. Doesn't it make sense to rely on 
the only company that can offer you 
both law books and computer re- 

ae search and can also show 

a oh. | you how to use both together? After 

all, lawyers have depended on us for 
more than 100 years. 


See your West representative for all of 
the interesting facts, or write today to 
West Publishing Company, 50 W. 
Kellogg Bivd., P.O. Box 3526, St. Paul, 
MN 55165. 


Warren F. Bateman Michael D. Goodson 


SYSTEM answer 


your legal 


P.O. Box 55-7395 
Miami, FL 33155 
Phone: 305/945-7521 


Bradley H. Thurston 

P.O. Box 1086 

Holmes Beach, FL 33509 
Phone: Tampa, 813/876-2120 


Stephen D. Walsh 

P.O. Box 421 

Tallahassee, FL 32302 
Phone: 904/224-6181 
Jacksonville: 904/396-0783 


Kenneth S. Green, Jr. 
P.O. Box 5362 
Fort Lauderdale, FL 33310 


Broward Co. Phone: 305/463-1700 


Box 52 
Montgomery, AL 36101 
Phone: 205/834-7872 


Michael L. Moschel 
579-7th Avenue No. 
Naples, FL 33940 
Phone: 305/945-0600 


Thomas D. Yarbrough 
304 Raintree Court 

Winter Park, FL 32789 
Phone: 305/629-1077 


Palm Beach Co. Phone: 305/737-8600 


ee WEST PUBLISHING COMPANY 


A True System of 


Legal Research Working for You 


4 5 
; l i 
XEROX CORP 


